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DATA ON HOTELS AND GOLF AT ANNUAL MEETING 


The 1952 maximum dues for all members have been fixed and are set forth 
in the President’s Report (see page 156) and with the establishment of a perma- 
nent office and a full-time Executive Secretary (see page 184), there now ap- 
pears reason to hope that the Association’s membership roll will continue to 


grow and that a record number of lawyers will attend the next Annual Meeting. 
Some data on the preliminary and tentative plans for the 1952 Annual Meeting 
now being worked out by a special committee of the Kansas City, Kansas Bar 
has been received by your Editor-in-Chief. Your attention is called at this time to 
hotel reservations and the proposed Golf Tournament. 


As announced by President Euwer on page 2 of the August Bar Journal, the 
next Annual Meeting of the Association will be in Kansas City, Kansas, on 
May 23 and 24, with headquarters at the new Town House Hotel. As to hotel 
reservation, Willard Haynes urges you to write immediately to The Town 
House, 7th and State Streets, Kansas City, Kansas. Only 150 rooms are avail- 
able at the Town House, and it is “first come first served.” If you cannot obtain 
a reservation at the Town House, you should write to Leo D. Mullin, Manager 
of Convention Bureau, Chamber of Commerce, Kansas City, Kansas. De luxe 
motels and first rate hotels in Kansas City, Missouri, are to be available with bus 
service from that city to the Town House Hotel. 


Ed Boddington, Sr., President of the Kansas City, Kansas, Bar, has appointed 
Charles W. Lowder as convention chairman. An executive committee has been 
set up and it and other committees are working to make the 1952 state bar meet- 
ing an outstanding one. 


Under consideration is a proposal that, on Thursday afternoon prior to the 
convention opening, the Association have its first Golf Tournament. The local 
Bar Convention Chairman, Mr. Lowder, would like to know as soon as possible 
how many are interested in such a tournament and the approximate number 
who would enter. The entry fee would be small and it is reported that some of 
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the law book companies may give prizes. Tentative plans are to have it at the 
Quivira Country Club Golf Course, which has the finest greens and is one of 
the most scenic courses in that part of the state. Free transportation from the 
convention hotel to the tournament would be furnished. 


All persons interested in entering such a golf tournament are requested to 
write or contact Charles W. Lowder, New Brotherhood Building, Kansas City 
11, Kansas. If sufficient response is received, a committee will be appointed 
and the tournament held on the afternoon of May 22, 1952. 





NOTICE TO ALUMNI OF GAMMA ETA GAMMA 


Your national organization is preparing an up-to-date national directory. 
Drop a post card to Walter R. Brown, High Recorder Treasurer, 702 Hubbell 
Building, Des Moines 9, Iowa, setting out your name, address, chapter and 
present occupation. This will insure that you will be in the directory. 





REPORTS ON CERTAIN CASES REQUESTED BY OPS 


Mr. Frank G. Theis, District Counsel of the Kansas Office of Price Stabiliza- 
tion, states that “the Legal Division of the Kansas Office of Price Stabilization, 
3234 East Douglas, Wichita, Kansas, is very much interested in information 
concerning civil cases filed by Kansas attorneys involving OPS regulations or 
their parent act, The Defense Production Act of 1950. We shall appreciate 
attorneys advising us of any such suits filed in state courts in Kansas and the 
ultimate disposition of such suits since much of the law of price stabilization 
will be created in local courts. In some cases involving new and novel questions 
of national interest, OPS may desire to appear as “amicus curiae.” 





THE PRESIDENT REPORTS 


THE PRESIDENT REPORTS 


By ELMER E. EUWER, President 
The Bar Association of the State of Kansas 


Subsequent to my report contained in the August, 1951 Journal, the Execu- 
tive Council met at the Hotel Jayhawk, in Topeka, Kansas, on September 15th, 
with all officers and members of the Council present, with the exception of 
Claude E. Chalfant. 


The treasurer's report covering the period from June 11, 1951, to September 
15, 1951, was approved, showing the total income to be $12,881.87, with dis- 
bursements amounting to $2,251.71, leaving a balance on hand of $10,630.16. 
The auditors’ report of the Association books, prepared by Garrison and Gresser, 
C.P.A.’s, covering the period from June 24, 1950, to May 24, 1951, was pre- 
sented, approved and filed. 


The report of the Special Committee appointed to suggest a budget, employ- 
ment of a full time Executive Secretary, and establishment of an Association 
office, was presented, and the budget for the remainder of the year 1951 and 
the full year of 1952 was adopted and is set out herein: 


BUDGET FOR THE BALANCE OF THE YEAR 1951 


Executive Secretary 
Stenographic Assistant 

Office rent 

Telephone 

Publication of the Journal (includes Aug. and Nov. ’51 issues) 
Stationery, postage, supplies, mailing, etc 

Travel expense, Secretary ; 
Executive Council expense 

Editor of Journal 

Miscellaneous expense 

Secretary’s bond 
Public Relations ... 

















BUDGET FOR THE CALENDAR YEAR 1952 


Executive Secretary ..$ 4,800.00 
Stenographic Assistant 2,100.00 
Office rent 840.00 
Telephone ne ae 
Publication of Journal 5,619.00 
Stationery, postage, supplies, dues notices, membership cards, receipt 

books, mailing of Journal, mailing of announcements, etc........... 1,750.00 
Miscellaneous expense 1,000.00 
Travel expense—Secretary - “ 2,000.00 
Executive Council expense 
Editor of Journal 


Secretary’s bond 
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American Bar 
O.A.B. : 
Incidental Committee Expense 
Convention 
Public Relations 


Total $26,175.50 


As has been noted in the press and by information generally throughout the 
state, the Executive Council employed John W. Shuart, of Topeka, Kansas, as 
Executive Secretary at a salary of $4,800.00 per year. Mr. Shuart assumed his 
duties on October 1st, and has established an office in the Garlinghouse Build- 
ing, Suite 522. The Secretary has now secured the services of a stenographer- 
receptionist by the name of Allison Wheeler. This young lady has had one year 
in law school, which will prove of benefit to the legal profession. 




















The Executive Council also took action as to the increase in dues, and on 
motion duly made and adopted, the Executive Council determined that the 
action of the general assembly at the Annual Meeting in Topeka in May, 1951, 
adopting an amendment to the By-Laws raising the dues of the members, estab- 
lished a maximum amount to which the dues might be raised, and the Executive 
Council adopted the following schedule of annual dues: 


Law school student associates 

First year after admission to the bar 
Second year after admission to the bar 
Third year after admission to the bar 
Each year after third year 


The above schedule of dues was adopted to cover the budget as hereinabove set 
forth, and with careful and proper management, the program of the Associa- 
tion can be carried out, based on these figures and under the maximum pro- 
vided in the amendment. 


Special recommendations of the Public Relations Committee, submitted to 
the Executive Council by the Chairman of the Public Relations Committee, 
were considered, there being eighteen recommendations, and through the ex- 
officio member of the Executive Council, Mr. D. B. Lang, a report was made 
to the Chairman of the Public Relations Committee under date of September 
18, 1951, in which a greater part of the recommended suggestions have been, 
of are now in operation, with some yet to be worked out. 


The Executive Council did not feel that it was necessary to employ a public 
telations counsel, and the Executive Council did not feel that a monthly Bar 
Journal was advisable, and on motion duly made and carried, the Journal will 
continue to be published as usual, under the direction of Mr. Franklin Corrick 
as editor. However, the Executive Secretary will provide monthly letters for 
the Bar members, which will keep the Bar informed and up to date on matters 
of interest. 


It was decided that no action would be taken, until a later date, to appoint 
a new Secretary-Treasurer to succeed Mr. Philip E. Buzick, who tendered his 
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resignation as Secretary-Treasurer, as the Executive Secretary would be able to 
handle such matters as required attention. 


The Bar Association of Kansas regrets to lose the services of Mr. Buzick, as 
he has proved capable and efficient since assuming the duties of Secretary- 
Treasurer, but owing to the fact that he was changing his residence to the State 
of Texas, it was necessary for him to tender his resignation. 


A new printing contract with the Capper Printing Company, for the printing 
of the Journal, was approved. 


Owing to the fact that our constitution. needs revision, your president sug- 
gested that a special committee be appointed to draft a new constitution. It was 
moved, and carried, that this committee be appointed, that a new constitution 
be drafted, and that the old constitution and the new constitution be published 
before the 1952 Annual Meeting, so that the Association members would have 
an Opportunity to study the same and discuss the same at the Annual Meeting. 
The members of the committee are George Stallwitz, W.E. Stanley and James D 
Dye and their address: “First National Bank Building, Wichita, Kansas.” Any- 
one having ideas or suggestions for the new constitution should submit them 
promptly to this committee. It is planned to publish both the old and the pro- 
posed Constitution and By-Laws in the Bar Journal before the 1952 Annual 
Meeting. [Editor’s Note: See pages 187 to 191 of this issue of the Bar Journal 
for the text of the present Constitution and By-Laws. Its printing at this time 
should be helpful to members desiring to offer suggestions to the committee on 


revision. | 


Your Executive Council will hold its next meeting in Dodge City on Decem- 
ber 14th, which will be in conjunction with the winter meeting of the South- 
west Kansas Bar Association. 


The Bar Association of this state has adopted a progressive and interesting 
program, and in carrying out this program, it will require the additional fi- 
nances. Additional finances can only come through continued membership and 
additional new members. The Public Relations Committee has suggested to 
the Association and the officers and Executive Council a splendid program, 
and we are adopting and putting into practice the suggestions of that Commit- 
tee as rapidly as the change over can be made, with some exceptions and some 
objections. 


You are advised that the Town House Hotel, in Kansas City, Kansas, will 
be headquarters for the 1952 Annual Meeting. The Hotel is now open, and 
reservations should be made. The dates for the meeting will be May 23 and 24, 
1952. See page 153 for further information on hotel reservations). 


The Executive Council, and your President, welcome your inquiries, observa- 


tions, suggestions and criticisms, and in closing this report, may I urge the re- 
newal of memberships and the securing of new members for the year 1952. 
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THE FEDERAL RULES* 


By CLAUDE I. DEPEW 
Of the Wichita, Kansas, Bar 


I. Scope of Discussion 


Since there has been a great increase in the number of Kansas lawyers prac- 
ticing in the Federal courts during the last few years and there has been much 
discussion concerning the question of whether or not the new Federal Rules 
in substance should be adopted to govern the practice in the state courts, a 
discussion of those rules before this gathering seems especially appropriate. 
Perhaps the most important part of this section of the program will consist of 
the comments to follow the reading of this paper which will bear directly on 
the question of whether or not it is advisable or advantageous to adopt similar 
rules for the state court procedure. I assume that this accounts for the placing 
of this discussion in the State Practice Program rather than in the Federal Sec- 
tion of the program. I will not attempt to encroach upon the field to be covered 
by those comments, but will only point out some of the reasons for adopting 
the rules for the Federal courts, the purposes sought to be accomplished and a 
brief explanation of the gist of the rules or at least the ones with which lawyers 
have the most contact. 


II. Reasons For Changing Rules 


The principal reason for adopting the new Federal Rules of Civil Procedure 
in 1938 was to modernize the procedure by eliminating requirements and pro- 
cedures that were thought to involve too many technicalities and in some in- 
stances to result in delays or even failures in the determination of Federal cases 
on their merits. Simplified techniques that had proved their utility and worth 
in the English courts and in the Federal and state courts were utilized in formu- 
lating the new rules. Corrective devices were sought for weaknesses that had 
become apparent in the Federal practice. The formulating of the rules was a 
slow and carefully wrought process. Through the cooperation of an Advisory 
Committee and members and officers of the Supreme Court and with sugges- 
tions from the bench and the bar generally the original set of new Federal Rules 
became effective September 16, 1938. In January, 1942, the Supreme Court 
revived the Advisory Committee to act as a standing Rules Committee. That 
committee prepared a preliminary draft of proposed amendments to the rules 
with the permission of the Supreme Court. Copies were distributed to lawyers 
and judges throughout the country. Suggestions and criticisms were sought and 
many were received by the committee. In May, 1945, a second preliminary draft 
of proposed amendments was prepared and likewise distributed to the bench 
and bar and more comments, suggestions and criticisms were received and care- 
fully appraised and considered. The final draft including the amendments was 
completed in 1948, and became effective on the day following adjournment of 
the First Regular Session of the Eighty-first Congress. 





* Part of the 7 inaiome * aan on “State Law” during the 69th Annual Session of the Bar Association of 
Kansas at Topeka, 


ay 26, 
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Ill, Purposes 


The rules were designed principally for the purpose of modernizing the civil 
procedure in the Federal courts. They were designed for the Federal courts 
insofar as their business warrants a procedure peculiarly their own; but they 
were also intended to serve as a model for outmoded state procedures. Kansas 
is one state which already had a code of civil procedure much simpler than the 
old Federal rules and not too different in many respects from the new Federal 
rules. In accomplishing modernization three preliminary objects were empha- 
sized: First, the avoidance of delays complained of by lawyers and laymen alike, 
but particularly laymen; secondly, simplification of procedure; and thirdly, the 
speedy settlement of law and equity cases upon their merits rather than upon 
procedural niceties. 


Jurisdictional and venue requirements were not changed by the new rules. 
A practitioner still must be familiar with those requirements to make sure that 
the action is in the proper court and that the correct venue is laid. In Moore's 
Federal Practice, which is a very extensive work on the new Federal rules, the 
salient features of the rules are set forth as follows: 


(1) Decisions are to be on the merits and not on procedural niceties; harmless 
error is to be disregarded. 

(2) The Rules apply to the sovereign, the United States, as well as to private 
litigants. 

(3) The Rules supplant in toto the Equity Rules and the Conformity Act. 

(4) There is one form of action known as “civil action”; forms of action have 
been disregarded; law and equity united. The procedural field of effective relief 
has been broadened by the incorporation of the Declaratory Judgment Act, and 
an essential feature of the Uniform Fraudulent Conveyance Act. 

(5) An action is commenced by filing a complaint with the court. All papers 
are to be filed with the court. The service of process and pleadings is facilitated. 

(6) The pleading rules are very liberal and are supplemented by illustrative 
forms, which should obviate much of the litigation that has arisen in some of the 
code states concerning the adequacy of a pleading. Pre-trial procedure can be used 
to formulate the real issues, and summary judgment can be used in a case when 
there are no such issues. The provisions on depositions and discovery eliminate the 
surprise element in litigation and permit all parties to obtain adequate factual in- 
formation for trial. Pleadings supplemented by pre-trial procedure, summary judg- 
ment and depositions and discovery, and subject always to amendments that tend 
to further the just presentation of the merits afford a comprehensive, well-considered 
method of notice and formulation of issues. 


(7) Provisions for joinder of actions and parties, for class actions, and for the 
substitution of parties, and provisions for the presentation of counterclaims and 
cross-claims, third-party claims, claims in intervention, and interpleader claims, 
subject always to the discretion of the court to sever or consolidate, treat the pro- 
cedural problem of actions and parties as a trial problem. Difficult problems pre- 
sented by these rules are those of jurisdiction and venue. 

(8) For trial and review, cases are jury or non-jury cases. 

(9) The presentation of evidence has been facilitated; the rules of evidence 
immeasurably broadened and liberalized. 

(10) Exceptions are unnecessary. 

(11) Decision on motion for a directed verdict may be reserved. 
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(12) The court no longer loses control over a judgment because of the expira- 
tion of the term at which it was rendered. 


(13) In general, the provisional remedies of arrest, attachment, garnishment, 
sequestration, and similar remedies, and the final remedy of execution, may be had 
under the circumstances and in the manner provided for by the law of the state 
in which the federal court is held. The procedure heretofore governing injunctions 
and receivers has not been disturbed. 


(14) The method of appeal has been greatly simplified. An appeal is taken by 


filing a notice of appeal. Summons and severance are abolished. A record which’ 


is a compromise between the question and answer and narrative records is provided 
for. 


(15) The time for a defendant to answer or otherwise defend in a removed 
action has been materially reduced. In most cases it will be 5 days after the filing 
of the transcript of the record in the federal district court. 


IV. Explanation of Principal Rules 


Rule 1. The scope of the rules is here stated. They govern all United States 
District Courts in all suits whether cognizable as cases at law or in equity with 
the exception of a few instances set forth in Rule 81, such as admiralty pro- 
ceedings, copyright proceedings, probate, adoption or lunacy proceedings in the 
District of Columbia, railway labor disputes, National Labor Relations Board 
proceedings, eminent domain proceedings, etc. They apply to cases removed 
from state courts after removal, but the time for pleading in such cases is short- 
ened, as set forth in Rule 81. Rule 1 also states in regard to construction of the 
rules: “They shall be construed to secure the just, speedy, and inexpensive 
determination of every action.” 


Rule 2. This rule provides that there shall be only one form of action to be 


known as “civil action”. The distinction between law and equity cases is 
abolished. 


Rule 3. “A civil action is commenced by filing a complaint with the court.” 
It should be noted that the clerk is not required to file the complaint unless the 
filing fees are paid and the action is not deemed commenced by tendering a 
complaint without payment of the fees. 


Rule 4. This rule covers the matter of process and provides for the issuance 
of a summons by the clerk forthwith upon the filing of the complaint. The 
summons and complaint must be served together and copies for that purpose 
are furnished by the plaintiff. Service may be made by the marshal or his deputy 
or by some person specially appointed by the court for that purpose and special 
appointments are to be made to serve processes when substantial savings in 
traveling expenses will result. Service may be had upon the defendant per- 
sonally or at his residence or upon an agent authorized by appointment or by 
law to receive service of process. Service upon infants or incompetents is made 
in accordance with the laws of the state in which the service is made and upon 
corporations by serving an officer or managing agent or an agent authorized 
by appointment or by law to receive service; and upon the United States by 
delivering a copy of the summons and complaint to the United States Attorney 
or his assistant or an employee designated by him and by sending a copy of the 
summons and complaint by registered mail to the Attorney General at Wash- 
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ington. Other forms of service may be used when provided by laws of the 
United States or an order of court. Service may be had anywhere within the 
territorial limits of the state in which district court is held, and beyond those 
limits when a statute of the United States so provides. The court in its discretion 
may allow any process or proof of service to be amended unless it clearly appears 
that material prejudice would result to the substantial rights of the party against 
whom the process issued. 


Rule 5. Every order and every pleading subsequent to the original com- 
plaint and every motion other than one which may be heard ex parte and every 
written notice, appearance, demand, offer of judgment, designation of record 
on appeal and similar paper shall be served upon each of the parties affected 
thereby (unless the court otherwise orders because of numerous defendants) ; 
but no service need be made on parties in default for failure to appear except 
pleadings asserting new or additional claims for relief against them. Service of 
such orders and papers may be made upon the attorney of record unless service 
upon the party himself is ordered by the court. Copies may be served by de- 
livering to the attorney or mailing to him at his last known address or if no 
address is known, by leaving with the clerk. Leaving copies at the office of an 
attorney is sufficient service on him or at his residence if the office is closed, or 
he has no office. All papers required to be served upon a party must be filed 
with the court either before service or within a reasonable time thereafter and 
filing is done with the clerk except that the judge may permit the papers to be 
filed with him, in which event he notes the filing date thereon and forthwith 
transmits them to the office of the clerk. 


Rule 6. This rule pertains to the computation of time in determining desig- 
nated periods, excluding the first day and including the last unless it be a Sunday 
or Holiday in which event the next day is included. If the designated period 
is less than seven days intermediate Sundays and holidays are excluded. The 
court for cause shown may extend the designated period for performing acts in 
most cases. The continued existence or expiration of a term of court in no way 
affects the power of the court to do any act or take any proceeding in any civil 
action pending before it. Motions must be served not less than five days before 
the time specified for hearing thereon unless a different period is fixed by the 
tules or by order of the court. If affidavits are to be used in support of the 
motion they must be served with the motion and opposing affidavits may be 
served not later than one day before the hearing unless the court permits them 
to be served at some other time. If service is made by mail three additional 
days are added to the prescribed period. 


Rule 7. The pleadings allowed consist of a complaint and an answer, and 
a reply to be filed to a counterclaim denominated as such; answer to a cross- 
claim, if the answer contains a cross-claim; a third-party complaint, if leave 
is given under Rule 14 to summon a person who was not an original party; 
and there shall be a third-party answer, if a third-party complaint is served. No 
other pleadings are allowed except on court order. All applications to the court 
for orders shall be by motion which shall be in writing unless made during a 
hearing or trial, and shall state with particularity the grounds therefor and the 
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relief or order sought. Demurrers, pleas and exceptions for insufficiency of a 
pleading are not allowed. 


Rule 8. This rule prescribes the rules of pleading in the federal courts. A 
pleading which sets forth a claim for relief, whether an original claim, counter- 
claim, cross-claim or third-party claim, shall contain: (1) a short and plain 
statement of the grounds upon which the court's jurisdiction depends, unless 
the court already has jurisdiction, (2) a short and plain statement of the claim 
showing that the pleader is entitled to relief, and (3) a demand for judgment 
for the relief to which he deems himself entitled. Relief in the alternative or 
of several different types may be demanded. A party shall state in short and 
plain terms his defenses to each claim asserted and shall admit or deny the aver- 
ments upon which the adverse party relies. If he is without knowledge or in- 
formation sufficient to form a belief as to the truth of an averment, he shall so 
state and this has the effect of a denial. He may deny only a part of an allega- 
tion or may qualify it. Unless he intends to controvert all the averments of the 
preceding pleading, he may make his denials of designated averments or para- 
gtaphs, or he may generally deny all the averments except such designated 
averments or paragraphs as he expressly admtis; but to controvert all of its 
averments he may do so by general denial “subject to the obligations set forth 
in Rule 11.” The obligations referred to are that the signature of an attorney 
on a pleading constitutes a certificate by him that he has read the pleading, that 
to the best of his knowledge, information and belief there is good ground to 
support it, and that it is not interposed for delay. For a violation of this rule an 
attorney may be subjected to appropriate disciplinary action. If affirmative de- 
fenses are alleged such as accord and satisfaction, arbitration and award, assump- 
tion of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, 
failure of consideration, fraud, illegality, injury by fellow servant, laches, li- 
cense, payment, release, res judicata, statute of frauds, statute of limitations, 
waiver, or any other matter constituting an avoidance or affirmative defense, 
they must be set forth. All averments in a pleading to which a responsive plead- 
ing is required, other than those as to the amount of damages, are admitted 
when not denied in the responsive pleading. Averments in a pleading to which 
no responsive pleading is required or permitted shall be taken as denied or 
avoided. Each averment of a pleading shall be simple, concise and direct. No 
technical forms of pleading or motions are required. 


Allegations of a pleading need not be consistent. A party may set forth two 
or more statements of a claim or defense alternatively or hypothetically. If in 
the alternative and one of them if made independently would be sufficient, the 
pleading is not made insufficient because one or more of the alternative state- 
ments may be insufficient. Separate claims or defenses may be alleged regard- 
less of consistency and whether based on legal or equitable grounds or both. 


The rule expressly provides that “‘all pleadings shall be so construed as to do 
substantial justice.” It will be noted that it would be almost impossible to lose 
a case or be thrown out of court by reason of technicalities in pleadings under 
the new rules. 


Rule 9. This rule covers the pleading of special matters such as capacity to 
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sue, fraud, mistake, condition of the mind, conditions precedent, official docu- 
ment or act, judgments, and special damages. Instructions as to pleading such 
matters are very clearly set forth. 


Rule 10. Form of pleadings. In prescribing forms this rule provides that 
every pleading shall contain a caption setting forth the name of the court, title 
of the action, file number and a designation of the pleading. The names of all 
parties must appear in the caption on the complaint but in subsequent pleadings 
only the names of the first party on each side. Paragraphs shall be numbered 
and may subsequently be referred to by number in all pleadings. Statements in 
a pleading may be adopted by reference in a different part of the same pleading 
or in other pleading or motion. 


Rule 11. Every pleading shall be signed by at least one attorney of record 
in his individual name and his address shown. A party not having an attorney 
must sign his pleading and state his address. Pleadings need not be verified 
unless otherwise specifically provided by rule or statute. The old rule in equity 
that averments of an answer under oath must be overcome by the testimony 
of two witnesses or of one witness sustained by corroborating circumstances 
is abolished. I have already referred to the portion of this rule which makes a 
signing attorney responsible for the statements in his pleading to the extent of 
certifying by his signature that he believes the statements to be true and that 
the pleading is filed in good faith and is not interposed for delay. A pleading 
which is not signed or is signed with intent to defeat the purpose of this rule 
may be stricken from the record. 


Rule 12. This rule prescribes methods of presenting defenses and objec- 
tions. It requires the defendant to serve his answer within 20 days after service 
of the summons and complaint upon him, unless the court directs otherwise. 
A party against whom a cross-complaint is filed must answer within 20 days. 
If the answer contains a counterclaim the plaintiff must reply within 20 days. 
An exception to these requirements permits the United States or an officer or 
agency therof to file responsive pleadings within 60 days after service upon the 
United States attorney. Ten days is allowed for responsive pleadings where 
motions to the original pleading are filed and acted upon. Every defense, in 
law or fact, to a claim for relief in any pleading, shall be asserted in the re- 
sponsive pleading thereto if one is required except that the following defenses 
may at the option of the pleader be made by motion: (1) Lack of jurisdiction 
over the subject matter. (2) lack of jurisdiction over the person, (3) improper 
venue, (4) insufficiency of process, (5) insufficiency of service of process, 
(6) failure to state a claim upon which relief can be granted, and (7) failure 
to join an indispensable party. It will be seen that this privilege of raising these 
matters by motion eliminates the necessity for demurrers, pleas, and many other 
objections. A motion making any of these defenses must be made before plead- 
ing if further pleading is permitted. No defense or objection is waived by being 
joined with one or more defenses or objections in a responsive pleading or 
motion. 

After the pleadings are closed, but within such time as not to delay the trial, 
any party may move for judgment on the pleadings. If on such a motion mat- 
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ters outside the pleadings are presented to and not excluded by the court, the 
motion shall be treated as one for summary judgment and all parties shall be 
given reasonable opportunity to present all material matter pertinent to such 
a motion by Rule 56 which is the rule pertaining to summary judgments. The 
court may hear such preliminary motions and determine them before trial or 
may defer action on them until the trial. 


If a pleading to which a responsive pleading is permitted is so vague or 
ambiguous that a party cannot reasonably be required to frame a responsive 
pleading, he may move for a more definite statement pointing out the defects 
complained of and the details desired. If the motion is granted the definite 
statement must be furnished and if it is not furnished within ten days after the 
court’s order, or within such other time as the court may fix, the court may 
strike the original pleading from the files or make such order as it deems just. 
The court may upon motion made before a responsive pleading is filed or re- 
quired and within 20 days after service of the pleading, or upon the court’s own 
initiative at any time, strike from any pleading any insufficient defense or any 
redundant, immaterial, impertinent, or scandalous matter. 


A party waives all defenses and objections which he does not present either 
by motion or in his answer or reply except (1) that the defense of failure to 
state a claim upon which relief can be granted, the defense of failure to join 
an indispensable party, and the objection of failure to state a legal defense to 
a claim may also be made by a later pleading, if one is permitted, or by motion 
for judgment on the pleadings or at the trial on the merits, and except (2) that, 
whenever it appears by suggestion of the parties or otherwise that the court 
lacks jurisdiction of the subject matter, the court shall dismiss the action. 

Rule 13. This rule pertains to counterclaims and cross-claims. A pleading 
shall state as a counterclaim any claim which at the time of serving the pleading 
the pleader has against any opposing party, if it arises out of the transaction or 
occurrence that is the subject matter of the opposing party’s claim and does not 
require for its adjudication the presence of third parties of whom the court 
cannot acquire jurisdiction. However, such a claim need not be stated if when 
the action was commenced the claim was the subject of another pending action. 
A pleading may state as a counterclaim any claim against an opposing party not 
arising out of the transaction or occurrence that is the subject matter of the 
opposing party’s claim. The rule contains other provisions covering the matters 
of counterclaims exceeding the opposing claim, counterclaims against the 
United States (not to enlarge statutory limitations on the assertion of counter- 
claims and credits against the United States), counterclaims maturing or ac- 
quired after pleading, counterclaims omitted through oversight, cross-claims 
against co-parties, separate trials of counterclaims, etc. 


Rule 14. This is the third party practice rule and constitutes quite an inno- 
vation in procedure. It permits a defendant before answering to move ex parte 
or after answering to move on motion for leave as a third-party plaintiff to serve 
a summons and complaint upon a person not a party to the action who is or may 
be liable to him for all or part of the plaintiff's claim against him. If allowed he 
files his complaint against the third-party and has summons issued and the per- 
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son so summoned becomes a third-party defendant and must make his defenses 
to the third-party plaintiff's claim and he may file his counterclaims against the 
third-party plaintiff and cross-claims against other third-party defendants and 
he may assert against the plaintiff any defenses which he or the third-party 
plaintiff has against the original plaintiff's claim or any claim against the orig- 
inal plaintiff arising out of the same transaction or occurrence referred to in 
the original complaint. The plaintiff may also assert any claim against the new 
third-party defendant arising out of the same transaction or occurrence. When 
a counterclaim is asserted against the plaintiff he also has the right to cause a 
third-party to be brought in under circumstances which under this rule would 
permit a defendant to do so. 


This rule permits all parties interested or involved as claimants or defendants 
in any particular claim, transaction or set of circumstances to litigate their re- 
spective rights in the same action and obviates what might otherwise require 
the prosecution and trial of several lawsuits. 


Limitations of time and space and restrictions imposed by the Chairman pre- 
vent a detailed discussion of all of the rules. The foregoing rules will in some 
measure be applicable to every civil case in the federal court. There are simple 
and liberal rules concerning various other matters such as amended and sup- 
plemental pleadings, parties and their capacities, joinder and misjoinder of par- 
ties, interpleader and class actions, interventions, substitutions, examination of 
persons, admission of facts and of genuineness of documents, assignment of 
cases, dismissals, admission of evidence, subpoenas, elimination of exceptions, 
trial procedures, etc. 


We should mention especially a few additional matters that are somewhat 
new in the procedure and which undoubtedly are and will be used to advantage 
in many cases. One is the pre-trial procedure provided for in Rule 16. The 
parties may request or the court in its discretion may order a pre-trial conference 
to consider simplification of the issues, possibility of obtaining admissions of 
fact and of documents which will avoid unnecessary proof, limitation of expert 
witnesses, advisability of a preliminary reference of issues to a master to be 
used as evidence and such other matters as may aid in the disposition of the 
action. Practically every trial can be shortened by this procedure and many cases 
will be settled as a result of the pre-trial conference without trial. 


Another useful procedure is that provided by Rules Nos. 26 to 37 covering 
depositions and discovery. Under these rules any party is enabled to take deposi- 
tions by written interrogatories or orally and to demand the production of 
documents and demand admission of facts or genuineness of documents or the 
Opportunity to inspect and copy documents—in fact to find out everything to 
be learned concerning the evidence to be used in the case and thus to eliminate 
all element of surprise in a trial. Some lawyers consider this an advantage and 
others consider it a disadvantage, but the procedure is clearly and definitely 
set out and is being used constantly. 


Rule 38 provides that a jury trial can be had of issues triable by juries if 
demand is made for jury trial within ten days after service of the last pleading 
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directed to the issue to be tried; and the demand may be for jury trial only on 
part of the issues, as specified by the parties. Under Rule No. 48 a verdict or 
finding of a stated majority of the jurors made by stipulation may be taken as 
the verdict of the jury; and under Rule 49 provision is made for special verdicts 
and interrogatories which may be accompanied by a general verdict or which 
may be used by a judge as a basis for rendering judgment where no general 
verdict is returned. 


In Rule 56 provision is made for the filing of motions for summary judg- 
ment by any party, the motion to be served at least ten days before the hearing 
thereon; and on such hearing the court may consider the pleadings, depositions, 
admissions and affidavits in determining whether or not there is a genuine 
issue as to any material fact. Opportunity for counter-affidavits is granted. If it 
appears that there is no actual determinative issue of fact for further trial, the 
court may render judgment on the motion and supporting material. 


The procedure for appeals has been simplified and a special effort made to 
make them easier and less expensive. 


As stated in Rule 84, the Appendix-of-Forms published with the rules are 
to show what will be considered sufficient for the various documents in a case 
and “are intended to indicate the simplicity and brevity of statement which the 
rules contemplate”. 
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THE DEVELOPING INTERNATIONAL LAW 


THE DEVELOPING INTERNATIONAL LAW* 
By Wn. C. KANDT 
Of the Wichita, Kansas, Bar 


The objectiveness of man is limited only by man himself. He understands 
nothing unless in relation to himself and his interpretation of his surroundings. 
When this understanding becomes common, he then holds that he has estab- 
lished a truth, or a fact. In his development of law and search for factual ex- 
planation his mind is forbidden the dizzy touch into infinity. He cannot reach 
beyond himself and must forever occupy the dual position of both the man and 
the mouse, the observer and the observed—the subject of his own investigation. 
He stands alone. Resort to higher categories of intellect, which are not his and 
which apparently he cannot comprehend, merely darkens his understanding. 
The stockpiling of mysteries merely smothers the explanation for which he 
seeks. 


If matter is energy, and physical man is matter, then man is energy and life 
itself is movement, or motion, or action. If the mind of man adds choice of 
action to energy, or life, and, as it now seems, is incapable of choosing action 
in perfect harmony with other life and energy within the environment, then 
impact and friction must follow. Impact and friction, whether of matter or of 
ideas, in turn releases energy and more action; and if energy can be neither 
created nor destroyed and continues to evolve into forms of mind and matter 
capable of diverse and discordant choice-action, the result would seem to be the 
chaos, disorder and instability which eternally vexes the mind of man. 


His vexation presents a dilemma. He seeks rest and relief from disorder and 
confusion, while at the same time, apparently desiring a contentment he cannot 
define, he energizes multifarious activity. The development of order through 
law has been his most effective solution to this predicament. 


It may be that to establish order and stability in himself and his surroundings 
is the end and purpose of man. At least this has become a first rule of self- 
preservation, survival being a first necessity if man is to engage in life action. 
Without a degree of order, the individual cannot survive against the many, and 
the many may not survive as a group; and when each recognizes this, then 
reason, or simply a sense of what is good for himself, leads the individual to 
recognize and submit to standards or rules of conduct as experience unfolds 
their wisdom and need. 


It seems plausible enough that the rules springing from the necessity of self- 
preservation for survival are basic or first among the law. This is a fact within 
human understanding, and seems to be universally agreed upon by all men. 


The basic, or first rules are often thought to be derived from “natural” law, 
upon the origin and definition of which man is not in agreement. Perhaps 
theoretical origins are not important to lawyers and judges seeking immediate 
justice under a mature system of jurisprudence, but they are necessary to form 





* Part of the Legal Institute discussion on “Federal and International Law” during the 69th Annual Session 
of the Bar Association of Kansas at Topeka, May 25, 1951. 
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ideology as a basis of faith for men and women the world over seeking protec- 
tion from arbitrary and indecent national group action. Positive law develops 
through ideology conceived from experience and fact, and the individual will 
come to frustration rather than order unless the ideology is explainable in 
acceptable terms. 


In explaining the “natural” law, some have been content to attribute it to the 
divine, and thus to end a search hardly begun. Others express a faith or belief 
in morals, political truths and eternal principles of conduct discoverable to 
man by reason alone apart from conviction or experience, and to which positive 
law is secondary.’ This may be acceptable to man should he one day attain 
perfect knowledge to comprehend that which lies beyond his experience, but 
until he does, and for purposes of order in society, the theory offers only curiosity 
and inspiration for further investigation, with man continuing “to seek a con- 
ception of law which realism can accept as true.”? The outstanding truths of 
life, universally accepted as fact, ought not longer to be explained away by the 
vagaries of mysticism and fiction if universal order among nations through law 
is to become real; and this is one of the great ideas of our time. 

The doctrine of natural law and the social contract, as expounded and modi- 
fied by the political philosophies of Locke, Hobbes, Montesquieu, Adam Smith, 
Rousseau, and perhaps others, served the founding men of the American Re- 
public well in justifying their illegal conduct of revolt against the royal tyrant 
and in rationalizing acceptably their declaration of individual “unalienable” 
rights to life, liberty and the pursuit of happiness,’ which experience had shown 
to be outstanding truths of life, more specifically enumerated in the English 
Bill of Rights, the French Declaration of the Rights of Man, and in the first nine 
Amendments to the American Constitution: 

“choice of religion, free expression in speech and press, unrestrained assembly and 
petition, and equality before the law . .. property, happiness, and resistance to viola- 
tions of the limitations of government . . .”4 

Power is energy exerted. Individuals may be rated, or even judged, according 
to the degree of advantage they strive to gain from life and other individuals, 
which goes to the degree of power they from their experience believe they can 
exercise over others to their advantage. To procure order, man’s experience has 
taught that this power or energy must be restrained, and since the individual 
has not yet gained from civilization the ability of proper self-restraint under all 
circumstances, the group through law must do so, thus through collective action 
protecting the individual one from another and from the group or its govern- 
ment. 





1. “The law of nature is no longer conceived of as something static and eternal. It does not override human or 
positive law. It is the stuff out of which human or positive law is to be woven, when other sources fail. “The 
modern philosophy of law comes in contact with the natural law philosophy in that the one as well as the other 
seeks to be the science of the just. But the modern philosophy of law departs essentially from the natural-law 
philosophy in that the latter seeks a just, natural law outside of positive law, while the new philosophy of law 
desires to deduce and fix the element of the just in and out of the positive law—out of what it is and of what 
it is becoming. The natural law school seeks an absolute ideal law, ‘natural law” the law .. . by the side of 
which positive law has only secondary importance. The modern philosophy of law recognizes that there is only one 
law, the positive law, and it seeks its ideal side and its enduring idea. ’’ Quoted by Cardozo: ‘‘Selected Writings 
of pogo “sy Cardozo”, edited by Margaret E. Hall (Fallon Publications), page 161. 

. +» page . 

3. See The Declaration of Indepence. 

4. “Expre: affirmatively they become laws and moral or religious dogma grounded in the innermost nature of 
man and society and igtpentons of positive law or legislation, but they provided the ideal source and criterion 
for testing legislative declarations of standards for societal control.” James a “Jurisprudence and 


Constitutional Canon”, Va. L. Rev., Vol. XXVIII, No. 2, December, 1941, page 1 
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International law, if order is to prevail among nations, must operate for and 
upon individuals; if only upon states, there is then no way to peacefully enforce 
the law, because each state rests upon its “sovereignty” to determine its own 
course of conduct with other states, and is thus analagous, powerwise, to the 
unrestrained individual. The American Articles of Confederation outlined gov- 
ernment for states.” The limitations on rearmament in the Treaty of Versailles 
were designed to operate against the German Reich, but not against the in- 
dividuals composing it, although Article 228 of the Treaty did express the view 
of individual responsibility. The representatives of state granting asylum to 
the German Kaiser could not be compelled by law to relinquish his person. The 
League of Nations proposed sanctions only against governments. From crises 
in our time caused by oppression and denial of fundamental individual rights, 
and by unrestrained infringing action by national “sovereign” states, has now 
come counter-action for punishment of the individuals responsible for wrongful 
acts of state, and has come international positive expression of fundamental 
rights—outstanding truths recognized collectively by a greater part of the civ- 
ilized world. International law now looks to the individual;® and this is the 
significant development in the international law of our time. 


The unwritten or the common law developed from the application of custom 
and opinion and outstanding truths and reason to each case, which in turn 
became precedent. Codification was subsequent. This order of development is 
itself a precedent, which the critics of the War Crimes Trials do not seem to 
wholly accept as a proper concept in the development of international law. 
They contend that the law applied at Nuremberg was non-existent, yet seldom 
do they disagree with the results. They seem to be saying that there should be 
no such law, yet they do not dispute the almost universal understanding that 
aggressive war is wrongful and criminal, and that “murder, extermination, en- 
slavement, deportation, and other inhuman acts. . . whether or not in viola- 
tion of the domestic law of the country where perpetrated”’ are crimes against 
universal humanity. The basis for the common agreement or understanding 
is the reason behind the law, and is the experience from which develops custom. 
It is experience and custom that molds the law. It is crisis in experience which 
prompts the law to be expressed, or declared. The judicial process applies the 
law to the facts. The Nuremberg Tribunal and its Charter, like early courts of 
common law, simply declared and applied the existing law to the case at hand, 
both unwritten® and that from treaties. 


The desire to secure fundamental human rights through international law is 
logical, persistent and good. Our Declaration of Independence and our Con- 
stitution provide national expression, but tradition giving way to order, the 
protection of fundamental human rights can no longer be a national sovereign 


. See The Federalist Papers, Nos. 15-22. 


“The principle that the initiation of an aggressive war is a crime under international law, and that individuals 
are oe liable for that and other crimes against international law, even though acting as chief of state or 
under authority of the state, considerably modifies older concepts of national sovereignty. 

“The impetus given by the trials to the idea of a universal legal community operating - directly on individuals 
may in time clearly modify the structure of the society of nations ae the gy Se of its law. 
polar Wright, yy ~ of International Law, University of Ch Americana; 190 ome page 725; 
See Judgment and Sentences, International Military Tribunal (Novem nbsp) October 1, 1946. 
al EE of *< _ 2 ill-treated = i . oo not omy in defiance of the yim tare 
ru international law, but in complete di e clemeoney ictates umanity.’ ¢ an 
Sentences, International Military Tribunal (Nuremberg) October 1, 1946. 
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privilege if order among nations through law is the goal. The Charter of the 
United Nations gives international expression of law, formally accepted by 51 
nations, determined “to reaffirm faith in fundamental human rights, in the 
dignity and worth of the human person, in the equal rights of men and women 
and of nations, large and small. . 


The First International Covenant on Human Rights drawn by the United Na- 
tions’ Commission on Human Rights declares, among other rights, that every- 
one’s right to life shall be protected by law; that no one shall be held in slavery, 
in servitude, or shall be subject to arbitrary arrest or detention, and that every- 
one shall have the right to be presumed innocent until proved guilty, according 
to law. The Universal Declaration of Human Rights, approved by the General 
Assembly of the United Nations as a common standard of achievement for all 
nations, enumerates civil, political, economic, social and cultural rights, thus 
carrying forward the irresistible collective effort to secure universal recognition 
and observance of common universal truths—the rights of man. 


When human rights are declared by representatives of organized govern- 
ments assembled, the corollary is that the governments intend to use their col- 
lective talents and power to protect the rights declared; if not, the declaration 
becomes a mere expression of ideology, a mere preaching without practice, in- 
effective to resolve the friction resulting from the divergence of ideas and cus- 
toms outstanding among peoples and nations. 


The declaration of human rights is political in function. The determination 
of friction problems is properly judicial. Judicial review is essential to effectuate 
international law.? The Statute of the International Court of Justice annexed 
to the United Nations Charter shows recognition of the need for judicial review, 
but political considerations apparently have prevented the Court from being 
organized as a fully effective judiciary. The Statute provides that the Court 
shall apply “international conventions. . . international custom, as evidence 
of a general practice accepted as law; (and) the general principles of law 
recognized by civilized nations.” But the Statute also provides, Article 34: 
“Only states may be parties in cases before the Court,” and the Court has no 
compulsory jurisdiction, unless under voluntary submission by the member 
parties before the Court. And this is the significant weakness in the present 
progress towards an international juridicial order. 


The work of the International Law Commission in approving basic princi- 
ples of international criminal law as found in the charter of the Nuremberg 
tribunal, and from international custom, and in approving the establishment 
of an international judiciary with compulsory jurisdiction over persons charged 
with genocide or other international crimes, again shows the persistence of 
ideas and effort to establish order through law, although the effort is being 
resisted by those who remain overly-jealous of national sovereignty. It is ad- 
mitted that caution is required. The effort is not immediately to apply universal 
standards covering the entire range of human conduct. Because of the great 





9. the establishment of juridicial processes among the nations is as essential to the prevention of war 
as the mr. of courts was to the elimination of private warfare, the duel and individual killing in general.” 
Florence E. Allen, Judge, United States Court of Appeals, Sixth Circuit, “Human Rights and the International 
Court,” American Bar outnal, Sept., 1949, Vol. 35, page 713. 
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variation of customs, moral and religious conceptions, political and economic 
ideologies and law the world over, sudden change might shock nations into 
anarchy and disorder. The effort is to confer compulsory jurisdiction upon the 
international court confined at first only to those standards most commonly 
accepted as universal truths and urgently needed to establish order. Once a be- 
ginning is made, the selective processes of evolutionary growth and experience 
would carefully steady the structure towards the goal. Friction between nations 
cannot deliberately be avoided without the elasticity of compromise. Sovereignty 
must give way to restraint and reason for the common good. The best talent of 
lawyers everywhere is needed to analyze, inform and explain to the layman the 
human-experience reasons behind the idea of an international court with com- 
pulsory jurisdiction over individuals. As individual sovereignty had to give way 
to state sovereignty for the common good, so state sovereignty must give way 
to international sovereignty to accomplish the same end in an ever-increasing, 
ever-active world area of human friction. We cannot do otherwise, unless we 
thoughtlessly wish to disregard the chaotic effects of friction and disorder in 
the face of bitter human experience. 

Until the individual has right of appeal from his country’s court of last resort, 
he must look to domestic courts in private litigation to apply standards of 
international law for protection of his fundamental rights. Each such decision 
by a domestic court adds confidence and reason and precedent to the develop- 
ment of international law, and glaringly illuminates the predicament of the 
individual should the state violate his rights leaving him no access to judicial 
appeal. As Professor Smith of Lawrence has said, even a rat has a hole to which 
to run. 

The state courts of the United States have contributed heavily to the con- 
tinuity of enforcement of international standards of conduct. Our own Kansas 
court has decided several cases courageously decreeing adherence to the solem- 
nity of contractual obligations contained in treaties executed by the United 
States with other nations, and with clarity of reason overruling legislative 
encroachment upon fundamental rights of resident aliens. The Vietti case of 
1921'° arose from a death claim under the Workmen’s Compensation Act of 
1917 which limited the amount of recovery below that allowed to citizens if 
the injured workman did not have citizen dependents residing in the United 
States or Canada at the time of the accident. Vietti died from injuries received 
while mining coal in Southeast Kansas. The plaintiff claimants were his Italian 
resident alient dependent parents, who had been awarded a sum greater than 
that allowed under the statute. The court referred to a treaty of 1913 between 
the United States and Italy whereby the citizens of each were to receive “in the 
States and Territories of the other the most constant security and protection for 
their persons and property and for their rights,” and after citing the U. S. Con- 
stitution, Article VI, Section 2," said: 

“If there is a conflict between the treaty and the statutory provision in question, 

the treaty must control and the statute give way during the existence of the treaty. 

if: Unnied ‘States Gielenen tette G, =. “This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority 


of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, 
ing in the Constitution or Laws of any State to the Contrary notwi ding.” 
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It must be observed that the treaty plainly purports to place citizens of the two 
nations upon an equality in respect to their persons and property rights where citizens 
of one county are domiciled in the other . . . 

“.. One of the rights enjoyed by our citizens is the recovery of compensation for 
injury sustained while engaged in certain hazardous employments . . . This right 
we think is clearly one of those provided for in the treaty and under it plaintiffs 
were entitled to be placed upon an equality with our own citizens as to the amount 
recoverable as compensation. The limitation of the statute being against both the 
letter and the spirit of the treaty, it must be held to be nugatory as against the 
plaintiffs.” 

The court added that the statutory limitation was in contravention of the 14th 
Amendment to the United States Constitution, whereby no state is to “deny to 
any persons within its jurisdiction the equal protection of the laws.” 


The Kansas Court, in 1925, followed the Vietti case in Olsson v. Savage’? in 
holding that under a treaty between the United States and Sweden, a subject of 
the King of Sweden was entitled to inherit personal property from a citizen and 
subject of the United States. 


The Fujii case of 1950 from California’® raised the question whether escheat 
had occurred under California’s Alien Land Law when plaintiff, a Japanese 
alien resident, ineligible to become a citizen of the United States by reason of 
the naturalization laws, and as to whom no treaty existed between his country 
and the United States, purchased and acquired real estate by deed. The lower 
Court held that escheat had occurred. The District Court of Appeals in revers- 
ing the judgment, declared the Charter of the United Nations to be the supreme 
law of the land which, as a treaty, is paramount to every law of every state in 
conflict with it. The Court did not hold, as has been feared, that the treaty is 
paramount to the Constitution. The Court quoted extensively from the Charter, 
particularly its human rights provisions, and held that the Alien Land Law must 
yield to the treaty as superior authority. The Court said: 


“In the period of 30 years since the Alien Land Law was adopted we have 
revised our opinions concerning the rights of other peoples. Out of the travail of 
World War II came the concept of ‘respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or religion’, as 
expressed in the Charter of the United Nations. 

“Democracy provides a way of life that is helpful; however its promises of human 
betterment are but vain expressions of hope unless ideals of justice and equity are 
put into practice among governments, and as well between government and citizen, 
and are held to be paramount.” 


This decision, and therefore the treaty upon which it was based, did alter the 
domestic law of California. If universal fundamental rights are to be honestly 
recognized and applied, then the law should have been altered, and perhaps it 
may be argued, should never have been declared. Discussion to the contrary 
ultimately resolves itself into a states’ rights argument,’* or perhaps may de- 
generate into a race supremacy question. Some express fear that the use of the 
treaty-making powers of the president and senate may alter not only domestic 


12. Olsson v. Savage, 119 Kan. 603, 240 Pac. 586. 

13. Sei Fujii v. Sate (District Court of Appeals, California) 217 Pac. 2d 481. ; 

14, “The problem is aggravated by the recent series of cases in the Supreme Court which deal with the power of 
Congress to appropriate entire fields of legislation to the exclusion of the states.” Carl Rix: “Human Rights and 
International Law’, American Bar Association Journal, July, 1949, Vol. 35, page 551. 
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law within the states but even the Constitution and structure of the federal gov 
ernment itself. Safeguards have been suggested, even to the extreme of amend- 
ing the Constitution to provide that all treaties be made non-self-executing by 
requiring them to be implemented with congressional legislation. But the best 
safeguard is the existing judicial review in the Supreme Court which has j juris. 
diction to determine the constitutionality of treaties when properly challenged.’* 


It is maintained that the treaty making power must be used only to deal with 
matters pertaining exclusively to our external relations. But the elimination of 
war and crimes against humanity and universal protection of human rights as a 
corollary thereto are matters pertaining to our external relations, declared so 
by our people and Congress and by other peoples in agreement with us, and are 
therefore proper subjects for treaties. 


The American people are vitally concerned about human rights the world 
over. Lawyers, in explaining to laymen the developing international law and 
the need for an international court with compulsory jurisdiction, must do so 
in terms of human experience, and must be guided by this basic fact: Friction 
between nations cannot be reduced unless the local law of each is subordinated 
to universal standards as agreed upon. The lawyer can thus guide the layman 
to resolve the question whether America is to use her power rashly to go her 
own way in the age-old gamble of power politics, and thus to risk the eventual 
downfall of her civilization, or whether she will employ her talents and her 
resources and her traditional faith in human rights to temper intelligently con- 
ceived action with patience and wisdom to seek international peace, cooperation 
and order through law. 


15. U. $. Code, Judiciary and Judicial Review, June 25, 1948, c. 646, 62 Stat. 929, U.S.C.A, Tit. 28, sec. 1257, 
confers jurisdiction upon the U. S. Supreme Court to review judgments or decrees of highest State courts ‘by appeal 
and writ of certiorari, where validity of a tretay of the United States is drawn in question, or validity of a state 
statute is drawn in question on ground of its being repugnant to a treaty of the United States; or where any title, 
right, privilege or immunity is specially set up or claimed under treaties of the United States. 
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SOME ASPECTS OF THE LAW OF FUTURE INTERESTS 
IN KANSAS* 


By WILLIAM R. SCOTT 


Associate Professor of Law, University of Kansas 


I have been requested to summarize the law of future interests in Kansas in 
less than three thousand words. No attempt, therefore, will be made to cover 
all the law.’ In many of the phases of the law on this subject, we have at this 
time in Kansas only dicta to guide us. It should be borne in mind that these 
dicta may not be followed. The opinions show that the court has been in dis- 
agreement as to the over-all import of some of the cases. The safest approach 
for the practicing attorney is to look upon each case as a novel question of law 
without relying upon any generalization whether by a court or lesser authority. 


WORTHIER TITLE DOCTRINE 


The common law rule which would not permit a devise to a devisor’s heir of 
precisely the same interest in land which the heir would take by descent has been 
expressly abolished by the Property Act of 1939.? In fact, the rule may never 
have existed at all in Kansas.’ 


ALIENABILITY OF FUTURE INTERESTS 


It would appear that there is no limitation upon the creation or transferability 
of future interests since the broad dictum in Miller v. Miller, except the lim- 
itation imposed by public policy, embodied in such rules as the rule against 
perpetuities and restraints on alienation.‘ Contingent remainders are subject 
to creditors’ claims and may be sold or mortgaged.? An executory devise is 
alienable by quitclaim deed.° The assignability of a right of entry or possibility 
of reverter is in doubt because of conflicting statements in an early state court 
and a more recent federal court opinion.’ The first opinion favors the common 
law attitude forbidding alienation and allowing forfeiture on attempted transfer 
of a right of entry, while the later opinion argues for freedom of alienation. 
Presumably the view of the federal court will prevail. 





* Part of the Legal Institute discussion on ‘State Law’’ during the 69th annual Session of the Bar Association 
of Kansas at Topeka, May 26, 1951. 
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vested over a non-vested cnventan. For the more recent cases see In re Hauck’s Estate, 170 Kan. 116, 223 
ri 2d 707, 711 (1950); —_ Oil & Refining Co. v. Madden, 169 Kan. 633, 638, 220 P. 2d 134° 159 
1950); In re Estate of Ware 68 Kan. Fi 542, 213 P. 2d 998, 1000 (1950); Epperson v. Bennett, 161 


kan. 298, 301, 167 P. 2d $06. 609 (1946 

2. G. S. 1949, 58-506. This statute will 4 referred to hereafter as the Property Act. 

3. See Jones v. Petrie, 156 Kan. 241, 243, 132 P. 2d 396, 398 (1943). The statute only applies to wills, 
while the rule itself extends to deeds. Doctor v. Hughes, 225 N.Y. 305, 122 N.E. 221 (1919). 
(1936). Kan. 1, 136 Pac. 953 (1913); see also Cress v. Hamnett, 144 Kan. 128, 130, 58 P. 2d 61, 62, 63 

Jonas v. Jones, 153 Kan. 108, 109 P. 2d 211 (1941); rey v. McCune, 130 Kan. 634, 287 Pac. 904 

(19305 McCartney v. Robbins, 114 Kan. 141, 217 Pac. 311 (1923 

6. Platt v. Woodland, 121 Kan. 291, 246 Pac. 1017 (1926). 

7. See Piper v. Union Pacific Ry., 14 Kan. 574, 581, 582 (1875) and Shell Petroleum Corp. P., v. Hollow, 
70 F. 2d 811. 813, 814 (10th Cir. ” cert. denied 293 U.S. 573 (1934). Judge Allen in 3 J.B.K. 215 (1935) 

pointed out that the variance in attitude is not due to any statutory change between the dates of the two opinions. 





























SOME ASPECTS OF THE LAW OF FUTURE INTERESTS IN KANSAS 


DESTRUCTIBILITY OF CONTINGENT REMAINDERS 


The common law doctrine of the destructibility of contingent remainders has 
been repudiated.® 


RULE IN SHELLEY’S CASE 


The Property Act abolished the rule in Shelley’s case as to all instruments 
taking effect thereafter.” If the conveyance is to the grantee for life with a re- 
mainder to his heirs, the grantee only gets a life estate with a remainder in fee 
in his heirs. If the remainder is to the heirs of his body, apparently the re- 
mainder is converted into a fee simple.'® Most of the cases dealing with the 
rule in Shelley’s case involve the law in effect prior to the Property Act; and, 
since litigation still occurs where instruments were in force prior to 1939, it is 
important to review the law prior to the statute. In 1868 the legislature abol- 
ished the rule where there was a devise of a life estate with remainder in fee 
simple to the life tenant’s heirs; the common law prevailed in all cases of deeds 
and in those will cases where remainders were limited to heirs of the body.’* In 
the limited situation where the rule was abolished, the older statute had the 
same effect as the Property Act, namely, the life tenant received a life estate 
only with a remainder in his heirs. The remainder was contingent, becoming 
vested when the life tenant died leaving heirs.’ 


One of the most litigated questions has centered around a gift to a life tenant 
with a remainder in fee simple to the heirs of his body. Do the words “in fee 
simple” indicate a remainder in fee simple or do the words “heirs of his body” 
indicate a remainder in tail? Fortunately, it is now unnecessary to analyze the 
decisions prior to the opinion on second rehearing in Meyer v. Meyer, wherein 
it was ultimately held that the remainder is entailed with the consequence that 
the life tenant received a present estate in fee tail.’ 


Shelley’s case does not apply where the remainder is limited to some par- 
ticular generation of heirs or heirs of the body. If there is a definite failure of 
issue indicated, the rule will not operate to give the life tenant an estate tail. A 
remainder to the surviving children of the life tenant or to the issue of the life 
tenant alive at his death is not within the rule.’ 


See Dyal v. Brunt, 155 Kan. 141, 151, 123 P. 2d 307, 313 (1942) (opoumins 9 inien) and Miller 

v. Miller, 91 Kan. 1, 6, 136 Pac. 953, ©54 (1913). See Plate v. Woodland, 121 Kan. x » 294, 295, 246 
} 1017, 1018, 1019 (1926) for the difference between a contingent remainder and an poo devise For 
= sets) the distinction see Beverlin v. First National Bank, 151 Kan. 307, 309, 310, 98 P. 2d 200, 

1 

9. 1949, 58-502, 503. See Jonas v. Jones, 153 Kan. 108, 112, 109 P. 2d 211, 214 (1941). 

10. St a present as distinguished from a “« ¥ meres is created the statute gives the tenant in tail a life 
estate, with a remainder in fee in the next taker. G. 1949, 58-502. Apparently one purpose S. 1949, 
58-503 is to give a remainder in fee simple to remaigermen "who are described as heirs of the body ‘of the life 
tenant. See cases cited in J. Council Bull., April, 1939, p 

11. G. S. 1868 c. 117, 52. See Allen v. Pedder, 119" Kas, 773, 780, 781, 782, 241 Pac. 696, 700 (1925) 
{soneerring opinion) for "legislative history and Coleman v. Shoemaker, 147 Kan. 689, 692, 78 P. 2d 905, 907 


McCartney v. Robbins, 114 Kan. 141, 217 Pac. 311 (1923). 

. 2 ed Kan. 23, 86 P. 2d 493 (1939); 147 Kan. 664, 78 P. 2d 910 (1st reh.) (1938); 146 Kan. 907, 73 

14. Schwarz v. Rabe, 129 Kan. 430, 283 Pac. 642 (1930); Farmers State Bank v. Howlett, 126 Kan. 610, 
270 Pac. 605 (1928); see Allen v. Pedder, 119 Kan. 773, 775, 241 Pac. 66, 697 (1925). Where there is 
a gift to grandchildren upon non-survival of life tenant by parent remaindermen there is a definite failure of issue 
indicated. Burnworth v. Fellerman, 131 Kan. 186, 289 Pac. 433 (1930). However, a remainder to the surviving 
children of the -_, — own blood means issue of the body and results in an estate tail in the life tenant. 
Lisman v. Marks, 126 Kan. 344, 267 Pac. 963 (1928). Even where it is expressly stated that the gareiving ~+-4 
are to take a fee, = tule is not Jonas v. Jones, 153 Kan. 108, 109 P. 2d 211 A ty 
Shoemaker, 147 Kan. 689, 78 P. 2d 905 (1938); Berthoud v. McCune, 130 Kan. 634, 287 Pac M500 (1930). 
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The constructional preference for a definite over an indefinite failure of issue 
existed even before the Property Act; in fact, findings of an indefinite failure 
of issue have been repudiated in an effort to maintain this preference retro- 
actively.’* 


The contention has been made that if the limitation is to bodily heirs share 
and share alike, the implied intent is that the remaindermen take as purchasers, 
because it would be impossible for all generations of heirs to take equally and 
that, therefore, only heirs alive at the life tenant's death are meant to take.’® 
This argument has been rejected even where the grantor states in so many words 
that the life tenant is to have nothing more than a life estate.'’ Here the ques- 
tion is raised as to the power of the testator to avoid the application of the rule 
by expressly stating that he does not intend the rule to apply.’® The answer is 
that under certain circumstances the rule will not be applied if the intent of the 
testator is defeated. Where a restraint on alienation is placed upon a life estate, 
Shelley’s case might not apply, since the merger of a remainder to the bodily 
heirs with the life estate would give a fee tail to the life tenant so that he could 
give a fee simple free of the restraint.'? Furthermore, where a trustee is ap- 
pointed to pay income to the life beneficiary, principal to be paid to the bodily 
heirs of the life tenant, it is said that no estate tail is created because the trustee 
has active duties to perform which cannot be fully executed until the death of 
the life tenant.”° Consider the case of a remainder to the children of the life 
tenant's body with provision that they shall have complete power to dispose of 
their interest.” Shelley’s case is said not to apply because the remaindermen are 
expressly given the right to dispose of their interest; but, if no mention is made 
of the power of disposition, the rule applies.” 


RULE AGAINST PERPETUITIES 


The following statement of the common law rule has been adopted: 


“No interest is good unless it must vest, if at all, not later than twenty-one years 
after some life in being at the creation of the interest.”23 


The possibility, not the probability, of failure to vest in time is considered.”* 
Thus where the principal of a trust fund is given to named beneficiaries or their 


15. G. S. 1949, ey i eulinnee v Gerene, 161 Kan. 371, 374, 375, 168 P. 2d 533, 535, 536 (1946); 
Morehead v. Goellert, 160 598, + 003. 604. 164 P. 2d 110, 113, 114 (1945); Delp v. Geonge, 158 
Kan. 774, Uh 776, "150 P. oi 334, Se 9. . These cases disa oe indefinite failure of issue construction 
in the follow: wT Gardner v. Anderson, tie Kan. 431, 227 Pac. 747 (reh. 1924); 114 Kan. 778, 227 
3 743 $37 ds Alien v. Pedder, 119 Kan. 773, 241 Pac. 696 (1925); Woodley v. Howse, 133 Kan. 639, 


P. 2d 4 

16. See Coughlin “ Coughlin, 135 Kan. 70, 9 P. 2d 980 (1932) (am estate tail was held to be created 
where the heirs of the body were to take — and share alike). 

7. ag & v. Stowers, 150 a, 599, 95 P. 2d 343 (1939). 

See Farmers State Bank v. Howlett, 126 Kan. 610, 612, 270 Pac. 605, 606 (1928); Allen v. Pedder, 
119° Kan. 773, 78 782, 241 Pac. "696, 700 (concurring opinion) (1925) (the ‘rule is one of Property and not 
construction 

19. | ate v. ae 129 Kan. 786, Fn Pac. 436 oe (1980). 

20. ix Mutual Life Ins. Co. v. Nevitt, 147 b vim 78 P. 2d 913 (1938); Coleman v. Shoemaker, 147 
Kan. 6807 78 P. 2d oo (1938) (this trust vd reasoning was wu: a “ with a definite failure of issue 
construction to reach the conclusion that no estate tail was created) ; urner, 140 Kan. 53, 34 P. 2d 
a (1934); Grossenbacher v. ae 108 Kan. 397, 195 Pac. 884 (fear. “It should be pointed out, however, 

the rule in Shelley's case My ed to — as well ° Lo, estates but not wit the remainder is legal and 
the life estate pant Simes, e Law of F IY = (1951 

21. See Wri enks, 124 Kar oo 604, 21 Pac. ve “192 7) fo meaning of of, ‘children of the body.” 

22. Wood River ‘Oi & Refining Co. v. Madden 169 Kan. 633, 220 P. oa 154 ( 

23. McEwen v. Enoch, 167 Kan. 119, 124, 204 P. 2d 736, 740 (1949). A gift fa a or the proceeds 
of the sale of p: , to be held for twenty-one years after the death of the testator’s wife, to the children of the 
testator's _ © void — is to vest not within but after twenty-one years. Lasnier v. 
a 102 Kan. 551, 171 Pac. 645 (1918). 

. McEwen v. Enoch, 167 Kan. 119, 124, 204, P. 2d 736, 740 (1949). 
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issue, with an express provision that the principal is not to vest in them until the 
youngest reaches or would have reached forty years of age, the possibility, even 
though remote, that the beneficiaries may die leaving after-born issue who 
might take beyond twenty-one years from the commencement of the trust would 
constitute a violation of the rule.”’ The period of twenty-one years mentioned 
in the rule may be in gross without any reference to a minority.*® Children con- 
ceived, but not born, are counted as lives in being under some circumstances.’ 


The rule does not prohibit the postponement of possession beyond the limits 
specified in the rule; it only prohibits the vesting of an interest. Thus a testa- 
mentory trust to pay income to a life beneficiary, remainder to his issue for life, 
corpus to the surviving heirs of the testator is valid if the will is construed to 
indicate an intent to create a vested interest in the heirs upon the life benefi- 
ciary’s death, with postponement of enjoyment until the death of his issue.”*® 
The postponement of possession of the corpus is beyond lives in being because 
of the possibility of after-born issue who take a life estate. But the interest in 
the corpus vests when the life tenant dies, that is within a life in being, which is 
all that the rule requires. 

Where class gifts are upon an age condition, the view is taken that if any of 
the interests may vest beyond the limits of the rule all of the interests are invalid 
even though some of the interests must vest within time. Consider a devise to 
the grandchildren of the testator who attain the age of twenty-five. Any grand- 
child who is alive at the testator’s death will take within his own life or not at 
all. His interest may vest within the rule. The entire gift, however, is invalid 
since there may be after-born grandchildren who might possibly take beyond 
any life in being and twenty-one years.” Another example is found in the case 
of a trust for named beneficiaries where the property is to be held until they 
attain the age of forty, with a gift over in the event of a beneficiary dying under 
forty, to his children (who may be after-born) to be held in trust until his chil- 
dren attain twenty-five. The gift over is too remote.*® 

Suppose the owner of land, subject to an oil and gas lease, grants an undivided 
royalty interest not only in the existing lease but in all future leases with the 
exclusive right reserved in the grantor to make all future leases at his option or 
develop the land himself. Further suppose that it is the intention of the parties 
that the instrument be binding on subsequent fee owners. It has been said that 
the possibility that no future lease will be entered into within the rule makes 
the grant void.?! 

If there is a bequest to an executor to pay a stipulated sum to any legatee 
undertaking to establish a hospital for the benefit of the public in a particular 

25. Ibid. 

26. See Keeler v. Lauer, 73 Kan. 388, 394, 85 Pac. 541, 543 (1906) 

ai. =A b aay v. Enoch, 167 Kan. 119, 124, 204 P. 33 736, 740 (1949) (Socumenne not mentioned). 

v. Salisbury, '92 Kan. 644, 141 Pac. 173 (1914); Klingman v. Gilbert, 90 Kan. 545, 135 Pac. 
682 (1915) son given a life estate, remainder to his widow for life, then a fee to his bodily heris; held, the 
remainder to the heirs vested in interest when the son died and was valid even though possession might be post- 
poned until the death of an after-born widow). 

29. See Beverlin v. First National Bank, 151 Kan. 307, 310, 311. 312, 98 P. 2d 200, 203, 204 (1940). 
But a gift to the children of the testator to vest when the ingest child attains twenty-one is valid since all th 
children are lives in yy me the class cannot none: ler v. Lauer, 73 Kan. 388, 85 Pac. 541 (1906); 
Coleman v. Coleman, 69 Kan. 39, 76 ree 439 (1904) 

30. Beverlin . First National Bank, 151 Kan. 307, 98 P. 2d 200 (1940). 

Eyestone, 170 Kan. 419, 428, 429, 227 P. 2d 136, 143, 144 (1951). If the grant is 
construed to pe only ly upon the grantor ai and not his Successors in interest, the limitation is good. Miller v. 


Ka 
103 = re 153 ge 1124 (i918) An unlimited option to purchase Jand is void. Henderson v. Bell, 
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place, the gift is void because it contemplates the coming into existence of a 
legatee with capacity to take the gift with the possibility that there might not 
be any legatee capable of taking within lives in being and twenty-one years.*” 


A devise after the termination of a trust with a duration of thirty years to 
named children with gifts over to the survivors if any child dies without issue, 
but if he dies leaving children then to such children, is said to be void because 
the remainders are not vested until the trust terminates.?? On the other hand, 
a devise to a life tenant, remainder to his children, but if any child dies with issue 
surviving, his share to go to his issue, and if no such issue, then to the surviving 
children of the life tenant, is valid because the remainder must vest indefeasibly 
when the life tenant dies.** In other words, if the remainder vests immediately 
upon the termination of a life estate of someone who is a life in being the re- 
mainder is not void merely because the remaindermen who take may not be 
lives in being themselves and may not be ascertained until the life estate term- 
inates. 


DETERMINATION OF CLASS AND INDIVIDUAL GIFTS 


The finding of a class gift, as distinguished from an individual gift, may de- 
pend upon whether the group is capable of increasing or decreasing between the 
execution and effective dates of the will.*® If the group is capable of decreasing 
only, as in the situation where the gift is to the children of a deceased person, 
the gift may, nevertheless, be considered a class gift.*’ If there is a finding of a 
class gift, the members who survive the testator take to the exclusion of non- 
survivors or residuary legatees.** The finding of a class gift, however, is not 
based entirely upon whether persons are described as a group or individually; 
it is more a question of intent as gathered from the whole will.*? Where there 
is a bequest to the testator’s nieces born of named brothers and to named persons 
who survive the testator’s widow, it is possible to find an intent to have all share 
equally.*° 


RULE IN WILD’S CASE 


By virtue of the Property Act a gift to B and his children is to be construed as 
giving B a life estate with a remainder in his children. The court has not 
passed upon the interest of after-born issue in the remainder in situations where 
the statute applies.*? Prior to 1939, the parent and children in existence when 
the instrument became effective took a present interest together in absence of 
any expression of intent to the contrary; after-born children were excluded.” 
The nature of the co-tenancy depended on whether the instrument took effect 
before or after the statute changing the common law preference for joint ten- 


32. Malmquist v. Detar, 123 Kan. 384, 255 Pac. 42 (1927). Where the legatee is in existence and capable 
of taking, oy gift is valid. Bradley v. Hill, 141 Kan. 602, 42 P. 2d » ad (1935). 

33. Kirkpatrick v. Kirkpatrick, std Kan. 314, hoy Pac. ¥ ts (1922 

34, Cain v. Vivier, 108 Kan. 69, 193 Pac. 1070 (1 eed 

35. Butler v. Miller, 116 Kan. 351, 225 Pac. 395 (192 45. 

36. See Kimberlin v. Hicks, 150 Kan. 449, 457, 94 P. 2d 335, 340 (1939). 


37. er 

38. Ibid 

39. See Corbett v. Skaggs, 111 Kan. 380, 382, 383, 207 Pac. 819, 820 (1922). 
40. eT Bardo, 153 Kan. 766, 114 P. 2d 320 (1941). 

41. G. S. 1949, 58-505. 


3 See, Schlemeyer v, Mellencamp, 159 Kan. 544, 547, 156 P. 2d 879, 881 (1945). 
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ancies over tenancies in common.** Quaere what the law is prior to 1939 where 
there are no children in existence when the instrument is executed or becomes 
effective.* 


ACCELERATION OF REMAINDERS 


A remainder will be accelerated unless there is language in the instrument 
showing a contrary intent.*© If there is a contingent remainder to the heirs of 
the life tenant’s body, and the life tenant renounces, the remainder will not be 
accelerated because the heirs cannot be ascertained until the life tenant dies.*’ 
However, where there is a gift to a widow for life, with a remainder to a class 
on condition that the members be alive at her death, the remainder may be 
accelerated if the condition is construed to mean that the group is to take upon 
the termination of the life estate, whether the terminaion is due to death or 
disclaimer, and the class may be closed at the date of renunciation. 


EFFECT OF FAILURE OF AN EXECUTORY INTEREST 
ON A PRIOR LIMITATION 


Often an executory interest will fail because it violates the rule against per- 
petuities. So, if A is given a life estate, remainder to his children in fee, but, if 
the children all die under twenty-five, then to B in fee, B’s interest is too remote. 
A’s children, however, take an indefeasible fee simple.* 


CONSTRUCTION OF END LIMITATIONS TO HEIRS 
OF THE TESTATOR 


On occasion a testator will create a remainder in favor of his heirs. Are his 
heirs to be ascertained at the testator’s death or at the death of the life tenant? 
Unless there is some indication of intent to the contrary, heirs are to be deter- 
mined at the testator’s death.°° However, if it is shown that the life tenant is the 
sole heir at the testator’s death, the inference may be drawn that the testator 
intended his heirs to be determined at the life tenant’s death.*! 


PRESUMPTION OF CAPITAL RATHER THAN STIRPITAL 
DISTRIBUTION OF CLASS GIFTS 


In a devise to the testator’s daughters for life, remainder to the daughters’ 
children who survive their parents, if there are, for example, only two daughters, 


44. Noble v. Teeple, 58 Kan. 398, 49 Pac. 598 (1897). 

45. Wills v. Foltz, 61 W. Va. 262, 56 S.E. 473 (1907). 

46. Ordinarily vested remainders will be accelerated upon o termination of the prior interest. See Tomb v. 
Bardo, 153 Kan. 766, 772, 773, ha P. 2d 320, 75 (1941) 

47. Miller v. Miller, 91 Kan 136 Pac. 953 913). 

48. Tomb v. Bardo, 153 Kan. 16 114 P. 2d 300 (1941). Renounced interests may be sequestered and ad- 
ministered as a trust fund and charges may be decreased on realty to compensate and secure disappointed devisees 
° order to prevent substantial distortion in the testamentary plan. See Tomb v. Bardo, supra, and cases cited 

erein. 

49. See Bevelin v. First National Bank, 151 Kan. 307, 312, 98 P. 2d 200, 204 (1940); cf. McEwen v. Enoch, 
167 Kan. 119. 204 P. 2d 736 (1949) ‘where an invalid gift over of the principal to the income beenficiaries or 
their issue upon attainment of forty years of age resulted in a valid absolute gift of the principal to such 

eficiaries because the court found this to be the intent of the settlor. Also cf. Blake-Curtis v. Blake, 149 Kan. 
512, 89 P. 2d 15 (1939), where it was held that a void provision may be stricken and the testamentary plan 
angst oe sag ¥. Speck, M1 Ker 424, 21 P 1889); see Kli Gilbert, 90 Kan. 545, 551, 

unting v. Speek, n. 1 Pac. 288 (188 see ingman v. Gilbert, n. 
552, 135 _ 682, 684 (1913). 

51. Jones v. Petrie, 156 Kan. 241, 132 P. 2d 396 (1943); but see Gardner v. Anderson, 116 Kan. 431, 442, 

227 Pac. 747. "752 (1924) (concurring opinion on reh.) 
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one of whom dies with two children and the other with three children sur- 
viving, the remainder may be divided equally among the survivors rather than 
one-half to one group consisting of two children and one-half to the other group 
consisting of three children.** In other words, the remaindermen would each 
take one-fifth; two remaindermen would not take one-fourth each and three 
remaindermen one-sixth each. 


DEFINITE VERSUS INDEFINITE FAILURE OF ISSUE 


The Property Act has provided for a definite failure of issue construction in 
cases where the instrument conveys a fee simple to A, but if A dies without 
issue, the fee is to vest in B in fee simple.*? If A has issue at his death, the gift 
over can never take effect, even though his immediate issue may die without 
issue. In short, the common law preference for an indefinite failure of issue 
construction has been abolished. 


ESTATES BY IMPLICATION 


Where land is devised to A, if he reaches the age of twenty-eight, but if he 
dies before that age leaving no issue, then to B, an estate by implication in favor 
of A’s issue is recognized in the event A dies under twenty-eight with issue.’ 


SUBSTITUTIONAL CONSTRUCTION 


Suppose there is a devise to named children of the testator with a provision 
that if any child dies, his share is to vest in his children, and if he leaves no chil- 
dren, then his share is to go to the other named children of the testator. The 
devise may be taken to mean that if any named child survives the testator, his 
interest will become indefeasible irrespective of his death with or without 
children.» Now consider a devise to the testator’s wife for life, remainder to 
his named children in fee, and in case of death of any of the children, the share 
of the child so dying to go to his or her children. If any named child survives 
the life tenant, his interest becomes indefeasibly vested; if he predeceases the 
life tenant, his children take.*® 


CONCLUSION 


The Property Act sweeps away many common law technicalities which it is 
felt no longer have any reason behind them. It is a break wtih the past—an 
attempt to simplify the law of future interests. What the Act will accomplish 
remains to be seen. 


52. ls 4 Estate of Bunnell, 158 Kan. 688, 149 P. 2d 337 (1944). 
53. S. 1949, 58-504. The statute express! states that this section is to be taken as legislative recognition 
ye Bw w preference ever existed. Klingman v. Gilbert, #00 | = 545, 553, 135 Pac. 682, 685 
(1913) (the oo yy & of indefinite failure construction in this country is recognized without stating 
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a fee sate is followed by ‘om om on a definite or indefinite failure of issue see Ragland v. Ragland, 146 Kan. 
103, , 68 P. 2d 1100, : a Kt ce) (concurring opinion) . 
34. Roblason v. Barrett, 68, 45 P. 2d 587 (1935). 
55. Lewis v. McConchie, str , A 778, 100 P. 2d Ye (1940); cf. Koelliker v. Denkinger, 148 Kan. 503, 
307 83 P. 2d 703, 706 (1938) and H v. Lanyon, 108 Kan. 407, 195 ove. 882 (1921). (if land is devised 
and h s heirs, but if he shall die, then ‘we B “ol his heirs, A J ¢ indefeasible fee if he survives the 
cone. rad also, In re Estate of Thompson, 161 Kan. 641, 171 P. 2d 394 (1946). * ie may be argued that 
the named children have a fee subject to an execu limitation, . favor of their children or their own brothers 





and sisters since a devise A A. Faye ohh the condition that if A should die without Cnty = children, then 
to A’s surviving brothers create a determinable fee subject to an ——— sae © tt v. Woodland, 
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2¥. 


Commerce Clearing House, Inc. State Tax Re- 
porter. “State and Local. All taxes—all tax- 
ables”. For all states. 


Committee on continuing legal education of the 
American Law Institute collaborating with 
the American Bar Association: Livengood, 
Charles H. Jr. The federal wage and hour 
law. July, 1951. 


Connelly, Eva L. and Maroney, Thomas P. The 
legal secretary. Gregg Pub. Co., c. 1945. 


Fisch, Edith L. The cy pres doctrine in the 
United States. Matthew-Bender, 1950. 


Fitzgerald, Col. Maurice A. Handbook of crim- 
inal investigation. Greenberg, c. 1951. 


Giles, Richard Y. Credit for the millions—the 
story of credit unions. Harper, c. 1951. 


Golden, Francis L. Laughter is legal: a lode- 
stone of laffs in law and politics. Frederick 
Fell, Inc., c. 1950. 


Green, L. C. International law through the cases. 
Frederick A. Praeger, Inc., 1951. 


Kelsen, Hans. The law of the United Nations— 
a critical analysis of its fundamental problems. 
Frederick A. Praeger, Inc., 1951. 


McCullen, Edward J. Examinations before trial. 
rev. ed., 2 v., Baker, Voorhis, 1950. 


Moore, James W. Federal practice. 2d ed., v. 5. 
Matthew-Bender, 1951. 


Nichols, Philip. Eminent domain. 3d ed. by 
Julius L. Sackman and Russell D. Van Brunt, 
v. 4. Matthew-Bender, 1951. 


Norton, Thomas J. Undermining the constitu- 
tion—a history of lawless government. Devin- 
Adair, 1950. 


Roberts, Owen J. The court and the constitution. 
Harvard U. pr., 1951. (3 lectures: Sovereignty 
and the power to tax; Conflicts of police 
power; The Fourteenth Amendment.) 


Rothenberg, I. Herbert. Labor relations. Dennis 
& Co., 1949. 


Schacht, Joseph. The origins of Muhammadan 
jurisprudence. Clarendon pr., 1950. 


Siches, Luis R. and others. Latin-American legal 
philosophy. Harvard U. pr., 1948. 


(Books may be borrowed from the Kansas State 
Library for limited periods of time, and will 
be mailed upon request.) 
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WELCOME TO THE NEW LAWYERS 


On September 6, 1951, thirty-eight successful candidates for admission to 
the bar took their oath before the Supreme Court at Topeka. The Executive 
Council of this Association believes there is a need for liaison between the new 
attorneys who are still seeking associations or other opportunities and those 
established lawyers who desire to offer same or have knowledge thereof. For 
this purpose, lawyers are urged to make use of the Association’s office by for- 
warding pertinent information to John W. Shuart, Executive Secretary, 522 
Garlinghouse Building, Topeka, Kansas. (A list of the sixty-nine new lawyers 
admitted last June appears on pages 26 and 27 of the August, 1951 Bar Journal. 


The names and addresses of the September admissions were as follows: 


Name 


Floyd J. Maynard 

John William Cramm 
Thomas March Scofield 
William Ernest Haney 
James John Marshall 

Joe Lynn Levy 

Walter Richard Mullikin 
William Gage Johnston 
Raymond Edward Platt 
Charles Nuil Morris 
Eugene Duran Christensen 
Edgar Maxwell Miner 
Foister Miracle 

Wilmer Edward Goering 
Roger Warner Lovett 
Keith Roland Willoughby 
Earl Ford Watson 

Harold Leon Hammond 
Henry Dryden Edwards 
Jerald Keith Bales 
Walter Weston Pierce 
Lloyd Myron Faust 

Jack Carroll Maxwell 
Gerald Leland Michaud 
Richard Donald Loffswold 
Donald Chase Vosburgh 
Joseph Warren Morrow, Jr. 
Fredd Eugene Bennett 
Walter Reed Gage, Jr. 
Robert Henry Arnold 
Hollis Burton Logan 
Charles Richard Svoboda 
Thomas Hargis Foulds 
Jack Arthur Quinlan 
Richard Copley Harris 
Evan Keith Wilson 

John Grady Crichton 

John Joseph Fallon 


Address 


8444 Marty, Overland Park 
2126 Potomac Drive, Topeka 
250 W. 4th Place, Kansas City, Mo. 


- 926 Chestnut, Topeka 


603 N. Olive, Pittsburg 

609 W. 4th, Coffeyville 

908 W. 52, Wichita 

1621 W. Osage, Manhattan 
1021 Frazier, Topeka 

Arkansas City 

511 N. 2nd, Lindsborg 

1309 Wayne, Topeka 

10011 New Jersey, Lawrence 
311 E. First, McPherson 

1120 N. Maple, McPherson 
318 N. Lehmer, McPherson 
1339 Ohio, Lawrence 

816 Ohio, Neodesha 

Harper 

8650 Hadley, Overland Park 
837 Tauronell, Kansas City 
13a Sunnyside, Lawrence 
Valley Center 

711 Dexter, Clay Center 

Apt. 43, Univ. Place, Topeka 
Fredonia 

1423 Tenth Street, Neodesha 
420 N. High, Pratt 

1840 Anderson, Manhattan 
2900 W. 47 St. Terrace, Kansas City 
814 Seventh St., Clay Center 
1115 Tennessee, Lawrence 
1612 College, Topeka 

421 Huntoon, Topeka 

Lake Forest, Edwardsville 

721 S. Park, Independence, Mo. 
57 Martin Street, Wellsville, N. Y. 
6501 Antioch, RFD 2, Merriam 


School 


U. of Kansas City 


Washburn 
Kansas U. 
Washburn 
Washburn 
Kansas U. 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Kansas U. 
Washburn 
Kansas U. 


U. of Kansas City 


Kansas U. 
Kansas U. 
Washburn 
Washburn 
Washburn 
Kansas U. 
Kansas U. 
Washburn 


U. of Kansas City 


Washburn 
Kansas U. 
Washburn 
Washburn 
Kansas U. 
Kansas U. 


U. of Kansas City 


Cornell 





RECIPROCAL ENFORCEMENT OF SUPPORT ACT 


RECIPROCAL ENFORCEMENT OF SUPPORT ACT 


This year, the Kansas legislature enacted statutory provisions whereby two 
states may cooperate in moving against a person who owes a duty to support 
another (L. 1951, Ch. 352). 

It is of interest to note that as of October 18, 1951, 39 states and three terri- 
tories (Puerto Rico, Hawaii and the Virgin Islands) have enacted similar legis- 
lation. 


The 39 states are: Alabama, Arkansas, California, Colorado, Connecticut, 
Delaware, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, 
Maryland, Massachusetts, Minnesota, Missouri, Montana, Nebraska, New Hamp- 
shire, New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, Washington, Wisconsin and Wyoming. 


A 1951 revised manual of procedure with respect to reciprocal non-support 
legislation may be obtained from the Council of State Governments, 1313 East 
Sixteenth Street, Chicago 37, Illinois. 





“The greatest need of our age and for us individually as lawyers, I have not 
hesitancy in saying, is for us to recapture the conviction that controlled the 
action of men in earlier crises in society and in the law, that actions of individual 
men can be made to count and that we do have within us the power to work 
out solutions of social problems by dint of reason and resolution.”—Arthur T. 
Vanderbilt. 





No freeman shall be taken or imprisoned or disseized of his freehold or liber- 
ties or free customs or outlawed or exiled or in any way destroyed, nor shall we 
go upon him nor send upon him but by the lawful judgment of his peers or by 
the law of the land—Magna Carta. 





“It too often is overlooked that the lawyer and the law office are indispensa- 
ble parts of our administration of justice. Law-abiding people can go nowhere 
else to learn the ever changing and constantly multiplying rules by which they 
must behave and to obtain redress for their wrongs.” —Hickman v. Taylor, 329, 
US. 495, 514-515. 
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THE ASSOCIATION'S NEW EXECUTIVE SECRETARY 


John W. Shuart, a member of the Topeka Bar, was chosen by the Executive 
Council of this Association at a meeting, held in Topeka on September 15th, to 
become the first full-time Executive-Secretary of the Bar Association of the State 
of Kansas. 


Action taken at the May, 1951 annual meeting in Topeka made possible 
the establishment of an executive office in Topeka, and the retention of a full- 
time secretary. The office has been established at 522 Garlinghouse Building 
in Topeka. 


Mr. Shuart’s work will entail the work done by the Secretary-Treasurer in 
the past as far as maintenance of the Association records, and under the direction 
of the Executive Council will coordinate the work of the various standing com- 
mittees of the Association, and assist them in their work throughout the year. 
Activities in the field of public relations will continue, and much of that ma- 
terial can emanate in the name of the Association from this headquarters. 


A graduate of Washburn Law School in 1947, Shuart was admitted to the 
Kansas Bar in February of that year. At that time he became Personnel Man- 
ager for the Hall Lithographing Company in Topeka, and continued this work 
until October first when the Association office was established. His pre-law 
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education taken at Washburn University, commencing in the fall of 1936, 
was interrupted by over four years service in the Navy during World War II. 
Enlisting as an apprentice seaman, he now holds the rank of Lieutenant Com- 
mander in the Naval Reserve, and saw duty ashore, and afloat in small craft 
and on a destroyer escort, at one time serving in command of the YP-241. The 
Shuarts have two sons and will continue to reside in Topeka. 


As mentioned by President Euwer in his Report at page 157 of this issue, Mr. 
Phillip E. Buzick resigned September 15th due to the fact that he was leaving 
the State. Mr. Buzick was elected to the office of Secretary-Treasurer of this 
Association at the 1950 Annual Meeting in Wichita and performed the various 
duties of the office with enthusiasm, efficiency and dispatch. We regret that his 
new work makes him a nonresident, thereby depriving us of his services, but 
join with his many friends in wishing him success in his new endeavor. His 
new address is P.O. Box 71, Denton, Texas. 


The employment of a full-time Executive Secretary with an office and a staff 
stenographer sets up a new course for this Association. This provides services 
and facilities long needed and which should greatly improve the Association’s 
various activities which heretofore have been performed by patriotic members 
on a part-time basis. 


In addition, the new office should provide a clearing house for the prompt 
dissemination of information of current interest to the members of the Associa- 
tion and its Committees. 


There is reason to hope that all this will implement a closer relationship and 
coordination of the work of the state association with that of local bar associa- 
tions and bring about better relations with the public. 

F.C. 
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LEGAL AID REPORT PUBLISHED 


A minimum of 20% of the population of the United States—including 
16,000,000 people in urban centers—are dependent upon Legal Aid for needed 
legal advice and services, according to “Legal Aid in the United States,” a report 
in the form of a book by Emery A. Brownell which was published October 10, 
1951 by the Lawyers Co-operative Publishing Company, Rochester, New York. 
This is part of the American Bar Association’s Survey of the Legal Profession. 


The author states that “laws have little reality without the professional ser- 
vices of lawyers, so it is essential in a free democracy believing in equality be- 
fore the law that all citizens have access to these services.” The book consists of 
333 excellently printed pages, and measures the extent to which lawyers’ ser- 
vices are available to persons unable to pay fees. 


An “Introduction” by Reginal Heber Smith defines legal aid as that of pro- 
viding lawyers for persons who are unable to pay fees for legal services and 
states that it “is an essential part of the administration of justice in a democracy.” 
Mr. Smith is the author of “Justice and the Poor,” a classic work on the subject 
first published in 1919. 


The results of recent surveys of the need for legal services are graphically set 
forth. It probes into some of the common misconceptions about law and 
lawyers, in addition to examining the techniques and accomplishments of Legal 
Aid work. 


In a passage (see pages 53 to 55) stressing the need for better Public Rela- 
tions because so few people understand the law as being something useful and 
helpful and the lawyer’s function of either helping them keep out of trouble or 
to keep within the law, it is stated: “Legal Aid organizations are an essential 
element in such a program.” 


F.C. 
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CONSTITUTION AND BY-LAWS OF THE ASSOCIATION 
(Including amendments since last printing in August, 1943, Journal) 


EDITOR'S age Since President Euwer has soqcianet a committee to draft a new Constitution and By-Laws, 
and since a So guntas Sects aoe Se ws should be in the hands of all members of this Association 
in order mee Tag od ote eens & for the new Constitution and By-Laws, the same are printed in this 
issue with the excepti cn at Oe cue Officer Districts. Such suggestions may be sent to James D 
Dye, Esq., First toe] Bank Building, me acon. 


CONSTITUTION 
ARTICLE I—Name and Object 


This Association shall be known as “The Bar Association of the State of Kansas.” Its 
objects shall be to elevate the standard of professional learning and integrity, so as to 
inspire the greatest degree of respect for the efforts and influence of the bar in the ad- 
ministration of justice; and to cultivate fraternal relations among its members. 


ARTICLE Il—Quwalification for Membership 


Any person who is a member in good standing of the Bar of the Supreme Court of 
the State of Kansas shall be eligible to membership in this Association on endorsement 
and election as provided by the By-Laws of this Association. 


ARTICLE Il]—Annual Meeting 


There shall be an annual meeting of the Association each year at such time and place 
as the Association shall determine at the previous annual meeting, or at such time and 
place as the executive council shall determine, if the previous annual meeting shall have 
taken no action thereon. Special meetings may be called at any time or place by the 
executive council upon thirty days’ notice. 


ARTICLE IV—Officers and Districts of the Association 


The officers shall be elected at each annual meeting of the Association by a majority 
vote of those present and voting, and shall serve for the year beginning with the ad- 
journment of the annual meeting at which they are elected and ending with the adjourn- 
ment of the next annual meeting. 

The officers of the Association shall be a President, President-Elect, Vice President, 
Secretary-Treasurer and an Executive Council. The President, President-Elect, Vice Presi- 
dent, and Secretary-Treasurer shall be ex-officio members of the Executive Council. An 
Executive Council consisting of nine members, one to be elected from each of the follow- 
ing districts for a term of two years: 


District No. 1 comprising the Counties of Brown, Doniphan, Atchison, Jefferson, 
Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 

District No. 2 comprising the Counties of Nemaha, Pottawatomie, Jackson, Wa- 
baunsee, Shawnee, Osage. 

District No. 3 comprising the Counties of Anderson, Linn, Woodson, Allen, Bour- 
bon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 

District No. 4 comprising the Counties of Lyon, Chase, Coffey, Butler, Greenwood, 
Cowley, Elk, Chautauqua. 


District No. 5 comprising the Counties of Republic, Washington, Marshall, Cloud, 
Clay, Riley, Lincoln, Ortawa, Dickinson, Geary, Ellsworth, Saline, Morris, McPherson, 
Marion. 


District No. 6 comprising the Counties of Harvey, Sedgwick, Sumner. 


District No. 7 comprising the Counties of Barton, Rice, Stafford, Reno, Pratt, King- 
man, Barber, Harper. 
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District No. 8 comprising the Counties of Cheyenne, Rawlins, Decatur, Norton, 
Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, Osborne, Mitchell, 
Wallace, Logan, Gove, Trego, Ellis, Russell. 

District No. 9 comprising the Counties of Greeley, Wichita, Scott, Lane, Ness, 
Rush, Hamilton, Kearny, Finney, Hodgeman, Pawnee, Edwards, Stanton, Grant, Haskell, 
Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, Comanche. 

Those from the First, Fourth, Fifth, Seventh, and Ninth Districts to be elected in even 
numbered years, and those from the Second, Third, Sixth, and Eighth to be elected in 
odd numbered years. 

There shall also be elected at the annual meeting a state Bar Delegate to the House 
of Delegates of the American Bar Association, who shall serve for two (2) years in 
accordance with the Constitution and By-Laws of the American Bar Association. 


ARTICLE V—Dzuties of Officers 


The President shall preside at all annual meetings of the Association, and shall, ex- 
officio, be chairman of the Executive Council and perform such duties as may be dele- 
gated to him by the Executive Council. 

The President-elect shall preside in the absence of the President and it shall be his duty 
during his term of office to supervise and carry forward the membership work of the 
Association. 

The Vice President shall preside when both the President and President-elect are ab- 
sent. 

The Secretary-Treasurer shall keep a record of all proceedings of the Association, con- 
duct correspondence of the Association, have printed and issue committee reports, and 
keep an account of all funds of the Association. 


The Executive Council shall manage the affairs of the Association subject to the Con- 
stitution and By-Laws. 


ARTICLE VI—Quorum 


A quorum for the transaction of business at meetings of the Association shall be a 
minimum of twenty members. 


ARTICLE VII—Amendment of Constitution 


This Constitution may be amended by the affirmative vote of two-thirds of the mem- 
bers present at any session of the Association, provided that a copy in writing of the 
proposed amendment be mailed to the secretary-treasurer of the Association not less 
than ninety days before any meeting of the Association, and that the secretary-treasurer 
cause a copy of said amendment to be given to each officer and member of the executive 
council of the Association and cause the proposed amendment to be printed in the 
Journal of the Bar Association in the issue preceding the annual meeting. 


ARTICLE VIII—Adoption and Amendment of By-Laws 


Following the adoption of this Constitution, by-laws may be adopted at the first 
annual meeting thereafter by a majority vote of the members present. By-laws once 
adopted may be altered, amended, or repealed by the affirmative vote of a majority of 
the members present at any session of the Association, provided that a copy in writing 
of the proposed amendment be mailed to the secretary-treasurer of the Association not 
less than ninety days before the next meeting of the Association, and that the secretary- 
treasurer cause a copy of the said amendment to be given to each officer and member 
of the executive council of the Association and cause the proposed amendment to be 
printed in the issue of the Journal preceding the annual meeting. 
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CONSTITUTION AND By-LAWS OF THE ASSOCIATION 


ARTICLE [IX—Taking Effect of this Constitution 


All provisions of the constitution and by-laws of the Association heretofore existing 
are hereby repealed and the provisions hereof shall be in full force and effect from and 
after the date of their adoption by the Association. 

PROVIDED, That all officers and members of the Executive Council shall continue to 
serve until their present terms are completed. 


BY-LAWS 
SECTION I—Membership 


All applications for membership shall be referred to the Executive Council who shall 
report the same to the Association with their recommendations thereon; and no person 
shall be admitted to membership except by a two-thirds vote of the members present. 
The membership fees shall be as follows: 


1. First year after admission to the bar 

2. Second year after admission to the bar 
3. Third year after admission to the bar 
4. Each year after third year 


Annual dues shall be paid in advance on or before the first day of January of each year. 


All members who have not so paid their annual dues shall be notified of this fact prior 
to the first of each subsequent month thereafter and be requested to forthwith comply 
with the requirements of this by-law. 

The Secretary-Treasurer shall twenty days before the first day of August each year 
notify all active members in arrears that the roll of active members to be printed in 
annual report of the proceedings in the August issue of the Journal will be made up on 
August Ist and that their names will be omitted from that published roll and they will 
cease to receive subsequent issues of the Journal unless their delinquent dues are paid 
by August Ist. 

Any member whose name has been omitted from the active membership roll for non- 
payment of dues may have his name restored to the succeeding roll and be reinstated to 
the list of those who receive the Journal by the payment of the year’s dues for which he 
is in arrears and the payment of dues for the current year. 

Lawyers admitted to practice in other states prior to their admittance in Kansas shall 
be construed to be subject to dues payments under the above schedule as of the date of 
their admittance in such other state. 

The Executive Council of the Association may upon proper written request and ade- 
quate proof designate those who are not in active practice, because of age as inactive 
— who shall be entitled to membership in the Association without payment of 

ues. 

Law School Students of the University of Kansas Law School and Washburn University 
Law School may be enrolled as Student Associates and will be furnished with the Bar 
Journal at $1.50 per year. 


SECTION I]—Annual Meeting 


The program at the annual meeting of the Association shall be arranged by a commit- 
tee of not less than five members designated by the Executive Council. At each annual 
meeting of the Association the President shall deliver an appropriate address. 


SECTION III—Officers of the Association 


All officers of the Association shall perform the duties usually performed by such 
officers, together with such duties as are prescribed by the constitution or by-laws or 
by the executive council. 
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The President-Elect shall attend all meetings of the Council; shall familiarize himselt 
with the personnel and work of the various committees and of this Association in gen- 
eral; shall be ready to counsel with the President on matters affecting the future of this 
Association; and shall otherwise prepare himself for assuming the presidency of this 
Association at the proper time. 

The Secretary-Treasurer’s financial report shall be examined and audited by a certified 
or licensed public accountant as of May 1st each year. 


SECTION IV—The Journal 


The Journal of the Bar Association of the State of Kansas shall be conducted by a 
Board of Editors which shall consist of at least eight members to be appointed by the 
Executive Council. The Editor-in-Chief shall be designated by the Council and shall 
hold office at its pleasure. The receipts derived from advertising, Journal sales, and any 
other source, shall be turned over to the Secretary-Treasurer of the State Bar Association 
and all costs of publication and other necessary expenses shall be paid by the Secretary- 
Treasurer. 


SECTION V—Committees 


The following standing committees shall be appointed annually by the President, each 
to consist of the number of members designated, to serve, except the Historical 
Committee, for the year ensuing and until their respective successors are appointed. The 
term of office for members of the Historical Committee shall be five years. The Presi- 
dent of the Association shall designate the chairman of the several committees at the 
appropriate times and shall notify each committee member of his appointment. 


Committee on prospective legislation. 

Committee on amendment of laws and uniform legislation. 
Professional Ethics. 

Memorial Committee. 

Committee on Legal Education and Admission to the Bar. 
Committee on Local Bar Associations. 

Committee on Membership. 

Program Committee. 

Historical Committee. 


In addition to the aforesaid standing committees, the President shall appoint such 
special committees as the Executive Council may authorize and such committees shall 
perform the duties prescribed by the Executive Council. A majority of the members of 
any committee shall constitute a quorum. Each of such standing committees may meet 
on the call of its chairman at such place and time as the chairman shall designate. Each 
committee shall make a report in writing and shall place it on file with the Secretary- 
Treasurer at least twenty-five days in advance of the annual meeting. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 


SECTION VI—Meetings of Executive Council 


The Executive Council shall meet during the recess of the Association upon the call 
of the chairman or upon a written call signed by a majority of the members of the 
Executive Council at such times and places as may be designated in the call. 


SECTION VII—Code of Ethics 


Membership in this Association, in addition to other requirements, shall carry with i: 
the obligation of each member to subscribe to and carry out in his professional life the 
Code of Ethics adopted by the Association for the guidance of its members, and violatiou 
of the provision of such code shall be followed by suspension or expulsion of the offend- 
ing member as may be determined by the Executive Council. 
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SECTION VIII—Violation of Code of Ethics; Procedure 


The Executive Council shall constitute a court before whom shall be tried any mem- 
ber accused of violating the Code of Ethics, and procedure before such tribunal shall be 
such as it may prescribe by rule, of which the accused shall have due notice. A majority 
of such Council as constituted shall be sufficient to pronounce judgment. Complaints 
may be entertained by the Executive Council when presented by any member of the 
Association or the Council itself may require the Secretary of the Association to prefer 
charges, in which event the Council shall designate one or more members of the Associa- 
tion to prosecute the charge. In the event any member is suspended or expelled by the 
decision of the Executive Council he shall forthwith surrender his certificate of member- 
ship. 


SECTION IX—Fiscal Year; Payment of Dues 


The fiscal year of the Association shall correspond to the calendar year and dues shall 
be payable in advance. 


SECTION X—Payment of Expenses 


The Secretary-Treasurer of the Association is authorized to pay such expenses as are 
necessarily incurred in carrying on the activities of the Association, including actual hotel 
and traveling expenses incurred by the officers, Executive Council and committees of 
the Association, and including the necessary stenographic expense incident to the conduct 
of the affairs of the Association. 


SECTION XI—Repeals and Effectwe Date 


All by-laws of the Association heretofore existing are hereby repealed and the pro- 
visions hereof shall be in full force and effect from and after the date of their adoption by 
the Association. 
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LIABILITY OF BANKS FOR PAYING FORGED CHECKS 
By NORMAN G. MABEN 


The question of who bears the loss when a bank pays a forged check has been 
one of increasing frequency in the past half-century. The pattern of the de- 
cisions has become more and more settled in recent years, and the stand of the 
Kansas Court has just been firmly announced in Herbel v. Peoples State Bank 
of Ellinwood.’ But before looking at this Kansas case it might be well to review 
quickly the general law to compare the relative duties and liabilities of banks 
toward depositors and depositors toward banks. 


The relationship between bank and depositor is that of debtor and creditor 
according to most courts, a relationship colored, of course, by the attendant 
contract relation as to the deposit account. The Kansas Court agrees,” and 
a leading text writer has the same view.’ It is a well settled general rule* that 
a bank may make payment out of a depositor’s account only upon his valid 
cg And a valid order would necessarily require that the instrument be 


dey 929 (1951). 
<4 pws of Mateo, 104 Kan. 489, 180 Pac. 187 (1919). 
ks and =e Seaeee: § 4 (1932). 
pogo Peanks. See 
Bloomheart v. Foster, 114 ie. 786, 221 Pac. 279 (1923). 
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properly filled up in accordance with the depositor’s wishes and be signed 
with his signature. A bank is bound to know the signatures of its depositors, 
and if the bank pays a forged check, no matter how skillfully the forgery is 
executed, this forged check cannot be debited against the depositor’s account— 
all this of course assumes that the depositor is wholly free from neglect or 
fault.© However, if the depositor is negligent or acts in such a manner that the 
drawee bank is misled or induced to pay the check where the depositor’s signa- 
ture has been forged, the bank may escape liability for repayment to the de- 
positor of the amount it has paid on such a check if the bank itself is free from 
any negligence. This rule was set down in the leading case of Morgan v. United 
States Mortgage & Trust Co.’ 


WHAT CONSTITUTES THE DEPOSITOR’S NEGLIGENCE? 


In considering this it seems clear that the phrase one runs across frequently 
in the cases, “a bank pays at its peril” would need some modification in most 
jurisdictions. In addition to the duty the bank has to pay only on the depositor’s 
valid order, the depositor has been imposed with the correlative duty to examine 
the balanced passbook,® statement of account or cancelled checks returned by 
the bank. The examination must be done within a reasonable time after receiv- 
ing them and a report made to the bank of any forgeries or discrepancies in 
amounts which are discovered, or the depositor is considered to have been negli- 
gent. 

But this was not always the rule. In an early New York case'® it was held 
that a depositor owed no duty to a bank to examine his passbook and vouchers 
to detect forgeries. This view, however, has been abandoned in New York." 
But it would seem that in England and Canada in the absence of contract that 
there is no duty imposed on a depositor to examine statements and vouchers.'” 


The purpose of the bank statement system is to inform the depositor from 
time to time of the status of the account as the bank has it on its records. Not 
only does the depositor have thereby an opportunity to discover errors but he 
has also evidence to use in his behalf if there is litigation with the bank over his 
account. This protects him against the carelessness or fraud of the bank. When 
the bank returns the statement and cancelled checks (which amount to vouch- 
ers) this imports a request that the depositor will examine the account rendered 
with due diligence in proper time and either sanction or repudiate it.'* At the 
time of returning the account to the depositor, if it is overdrawn, a special duty 
is imposed on the depositor to examine the account immediately." 


6. First Nat. Bank v. Allen, ag Ala. 476, AJ 335, 27 L.R.A. 426 (1893); Glassell Development Co. v. 
Citizens Nat. Bank, 191 Cal. 375, 216 Pac. 28 ALR. 1427 (1923); McNeely Co. v. Bank of North 
America, 221 Pa. 588, 70 Acl. 891, 20 LR.A. ONS) 79 (1908). 

7. 208 N.Y. 218, 101 N.E. 871, L.R.A. 1915D 741 (1913). 

8. The practice of using passbooks has now generally been discontinued in checking accounts. Formerly it was 
the custom for a depositor to take his passbook to the bank whenever he wished a statement of his account. The 
— feed is for the bank to send the depositor a monthly statement showing debits and credits and include the 
cance! 

9. Leather Mfrs. Nat. Bank v. Morgan, 117 U.S. 96, 29 L.ed. 811, 6 S.Ce. 657 (1885); First Nat. Bank v. 
Farrell, (C.C.A. 3rd) 272 Fed. 371 16 A.L.R. 651 AD. writ of certiorari denied in 257 U.S. 634, 66 L.ed. 
408, 42 S.Ct. 481; Frank v. Chemical Nat. Bank, 84 N.Y. 209, 38 Am. Rep. 501 (1881). 

10. Weisser v. Denison, 10 N.Y. 68 (1854). 

HY See Ports & Co. v. Lafayette Nat. Bank, 269 N.Y. 181, 199 N.E. 50 (1935). 

ae Rubber Estates v. National ‘Bank, 2 K.B . (Eng.) 1010 (1909); Rex v. Bank of Montreal, 11 
an L. Rep. 595, Affirmed in 38 Can. S.C. 258 (1906). 

13. Union Tool Co. v. Farmers and M. Nat. Bank, 192 Cal. 40, 218 Pac. 424, 28 ALR. 1417 03925): 
National Dredging Co. v. Farmers Bank, 6 Penn. (Del.) 580, 69 Ad. 607, 16 L.R.A. (N.S.) 593 (1908) 

14, Farry v. Farmers and M. Nat. Bank, s 5 eee $8 Atl. 305 (1904). 
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SPAN OF TIME ALLOWED TO REPORT THE FORGERY 


The courts generally speak of “reasonable time” in determining the period 
the depositor has in which to inspect the account before it in effect becomes an 
account stated. What constitutes a reasonable time has been variously inter- 
preted. Usually the time limits as applied have been bound up with the theory 
of estoppel which precludes the depositor from holding the bank to its duty. 
The courts also apply the correlative duty of the depositor to speak after he is 
aware of the forgery. Sometimes this is stated as a duty of the depositor to pre- 
vent such loss to the bank as can be prohibited by prompt disclosure of the 
forgeries known or that would be known by reasonable examination. In the 
following cases the depositor was held not to have acted promptly enough to 
throw the loss on the bank: in a federal case,'* nine months; in a fairly early 
Pennsylvania case,'® three and one-half months; in a Louisiana case,'? two 
months; in a later Pennsylvania case,'® five weeks; and in an early Louisiana 
case’? failure to object for seven days after knowledge of a forgery was held to 
be ratification by the depositor. Where the depositor gave notice to the bank 
on the day he discovered the forgery the bank bore the loss although the check 
was not tendered until twenty-four days later.2° Even though the depositor is 
estopped because of the time factor, however, the forger may be punished 
criminally since neither the theory of estoppel nor ratification would preclude 
prosecution.”! 


Some states have placed what amounts to a short statute of limitations on 
depositors’ notifying banks of forgeries. The statutes generally read to the effect 
that no bank shall be liable to a depositor for the payment of a forged or raised 
check, unless within a certain period after the return of the statement and can- 
celled checks the depositor shall notify the bank of the forgery. The time limits 
range from 60 days to one year. At least sixteen states have such statutes. Kan- 
sas has a six-months’ statute provided for in G. S. 1949, 9-1209. 


If prompt notice is given by the depositor and yet the bank is unable to re- 
trieve its loss, no court holds that the bank has a defense, because the depositor 
had no duty to prevent loss at all events. If prompt notice would have been of 
no avail to the bank, most courts hold that the depositor’s failure to give notice 
may not be used as a defense against his claim.” 


When the doctrine of estoppel—i.e., that the depositor’s conduct has misled 
the bank into continuing its transactions with the defrauder—is used by the 
courts, it is an all-or-none application. The depositor is entirely estopped or not 
at all; the bank has a complete defense or none at all. Yet typically in these 
cases both parties are at fault in some degree.” The courts have applied to the 
problem the tort concept of negligence.”* Since the common law has developed 


15. Hammersc! Mfg. Co. v. Importers ont Spiem Nat. Bank, (C.C.A. 2d) 262 Fed. 266 (1919). 
16. McNeely v. k of North foie. om 3 
israel v. ” Sate Bank of New Orleans, 124 La 50 So. 883 (1909). 
. Guarantee Trust and Safe Deosit Co., 69 Pa. Super. Ct. 89 





871). 
x4 (1888). 
the Depositor to His Bank, 31 Yale L.J. at p. 617. 
. 2d 316, 139 P.2d. 1 (1943); Wussow v. Badger State Bank 204 Wis. 
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no procedure for judicial apportionment of loss according to comparative fault, 
the courts have kept the judicial scene tidy by saddling one or the other of the 
parties with the entire loss. 

DELEGATION OF DUTY TO EXAMINE 


The depositor himself is not bound to examine the returned statement and 
checks but may delegate this duty to a trusted employee.?? However, a common 
fact situation in the cases is that the forger is a “trusted employee” who has the 
task of examining the returned bank statements. The courts divide on whether 
examination by the forger is sufficient satisfaction of the depositor’s duty.”° 
Some courts feel that the knowledge of the dishonest agent as to his forgeries 
is to be imputed to his principal, and that since the principal has failed to disclose 
such forgeries, he has not discharged his duty to the bank.”” In First Nat. Bank 
v. Allen*® the court said: 

“It is clear that in forging the checks Tomlin did not act within the scope of his 
authority, but upon what principle can it be said that, in the matter of examining 
the passbook and vouchers, he was not acting within the scope of his authority? He 
was appointed and directed by the plaintiff to do this very thing. If Tomlin had not 
been the forger and in no manner interested in concealing the forgeries, and in 
making the examination of the passbooks and vouchers, had discovered that num- 
bers of the checks were forgeries committed by other persons, would such knowledge 
on his part be chargeable to the principal? The law is that the principal is charge- 
able with the knowledge of such facts as the agent acquired acting within the scope 
of his business. Is the rule to be changed because of the dishonesty of the agent? 
His dishonesty cannot change his relationship to his principal to the detriment of 
third parties. If the duty would have been within the scope of an honest clerk, it is 
none the less within the scope of duty of a dishonest clerk.” 


But other jurisdictions hold that the knowledge of a dishonest clerk is not 
to be imputed to the depositor-principal; however, he is charged with whatever 
knowledge an honest clerk, not aware of the fraud, would have acquired after 
examining the statement and vouchers,”? which would seem to relax the de- 
positor’s duty but little. 


STANDARD OF CARE IN EXAMINING RECORDS 


The standard which the depositor must use in examining his returned state- 
ments is one of reasonable care, according to the leading case of Critten v. 
Chemical Nat. Bank.*® The court stated that where the depositor has possession 
of such records, checks, amounts and payees as would expose forgeries, “‘it is 
not too much in justice and fairness to the bank, to require him to exercise rea- 
sonable care to verify the vouchers by that record.” 


In a fairly recent Connecticut case*! where the depositor’s officer occasionally 
examined the accounts, statements, checks and compared them with stubs and 
yet discovered no forgeries, the court felt that this constituted negligence on the 
depositor’s part which precluded recovery. The bank was not negligent. 


Nat. Bank v. Morgan, note 9 supra; National Bank v. Tacoma Mills Co., 182 Fed. 1 (1910). 


25. Leather Mfrs. 
26. 15 ALR. 162. 
7. First Nat. Bank v. Allen, note 6 supra; see also First Nat. Bank v. Richmond Electric Co., 106 Va. 347, 
366% 102.2 LR.A. (N.S.) 744 (1907). 
- Note 
29. First Nat. v. Farrell, note 9 supra; Hardy v. Chesapeake Bank, 51 Md. 562, 34 Am. Rep. 325 (1879). 
30. 171 N.Y. 219, 63 N.E. 969, 57 TRA. 529 (1902). 
31. General Petroleum Products v. Merchants Trust Co. 115 Conn. 50, 160 Atl. 296 (1932). 
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Negligence, as pertaining to bank and depositor situations, was defined in 
Morgan v. United States Mortgage and Trust Co.*? The court explained that 
“Negligence means the neglect to do those things dictated by ordinary business 
customs and prudence and fair dealing toward the bank, which, if done would 
have prevented the wrongdoing which resulted from their omission.” 


A review of the cases would make it appear that the depositor is given some 
protection if he examines the statements personally or if he delegates the ex- 
amination to an employee who has no other connection with the banking affairs 
of the depositor. 


The recovery of the depositor, regardless of his own negligence, depends upon 
the negligence of the bank. The defense of the bank depends on its lack of neg- 
ligence. It was held in Wussow v. Badger State Bank®* that even though the de- 
positor has a duty to examine the bank statements and checks and at once report 
to the bank any discrepancies or forgeries, it does not follow that the depositor 
may not recover from the bank, if he has failed to perform that duty, if the 
bank too was negligent. The bank’s exemption from liability depends upon its 
own freedom from negligence. The court said: 

“In the cases holding the bank exempt from liability because of the plaintiff's 
negligence, it affirmatively appears that the bank was not negligent, or the question 
of its negligence was not raised. If due care on the bank's part would have discov- 
ered the forgeries without the aid of the plaintiff, the bank cannot then escape its 
contractual liability merely because the plaintiff was also negligent. In such case 
the bank does not pay because previous forgeries were not reported to it; it pays 
because on its own negligent inspection it supposed the checks were genuine.’ 


DEPOSITOR HAS NO DUTY TO EXAMINE INDORSEMENTS 


The depositor is not presumed to know the signature of the payee on his 
checks, therefore even if he did examine the indorsements he would not dis- 
cover a forgery. Thus it would be’a useless task and the law does not so dictate. 
And yet the bank is presumed to know the signatures of indorsers. The early** 
as well as later®® decisions hold that ordinarily no duty is imposed on a depositor 
to examine the indorsements of the payees or other indorsers on the returned 
checks, and negligence has generally not been predicated upon failure to do so. 


HOW THE KANSAS COURT VIEWS FORGED CHECKS 


In the recent Kansas case of Herbel v. Peoples State Bank of Ellinwood 
plaintiff was a depositor. His bookkeeper over a period of a year forged 48 
checks, amounting to $5,000, which were paid originally by a bank in another 
town then charged to plaintiff's account by defendant drawee bank. Regular 
statements were rendered to depositor showing amounts deposited and with- 
drawn and cancelled checks were returned. The maker’s (depositor’s) signature 
was forged by the bookkeeper on all checks. Where the maker was payee as 
well, the bookkeeper also forged the depositor’s indorsement. Where the book- 


32. Note 7 sui 
33. 204 Wis. 467, 234 N.W. 720 (1931) rehearing denied in 204 Wis. 475, 236 N.W. 687 -(1931). 
34. Walsh v. German American Bank, 73 N.Y. 423. 29 =. ne. 175 (1878) 


35. Midland Savings and Loan Co. v. Tradesmen’s Nat. C.C.A. 10th) 57 F.2d. 686 (1932) writ of 
certiorari denied in 287 U.S. 615, 77 L.ed. 534, 53 S.Ct. 17 (1932). 
36. Note 1 supra. 
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keeper was made payee, she indorsed the checks. The court relied heavily on 
G. S. 1949, 9-1209, which provides that a bank shall not be liable to a depositor 
for forged checks paid more than six months prior to the return of the cancelled 
checks. Plaintiff was allowed recovery for $2,700 in forged checks paid by the 
bank within the six-months’ period just prior to notification but did not recover 
for checks paid beyond the statutory period. 


Looking at the picture historically, in an early Kansas case, First National 
Bank v. Tappan,*’ where a forged draft paid by the bank was not discovered by 
the plaintiff depositor for four months after the bank returned it, the court held 
that the bank was liable for the unauthorized payment saying the depositor was 
under no legal obligation to give notice of discovery to the bank. The court 
quoted the early New York case of Weisser v. Denison®® with approval which 
stated that a depositor “was under no contract with the bank to examine with 
diligence his returned checks and bankbook.” Another principle in the Tappan 
case was that where the loss can be traced to the fault or negligence of either 
party (depositor or bank) it shall be fixed upon him, but if no one is at fault 
the loss falls where the course of business places it. 


The Herbel case follows the rule layed down in Grand Lodge, A. O. United 
Workmen v. State Bank of Winfield*’ and shows clearly that there exists a duty 
on the depositor to examine returned checks within a reasonable time, and if 
they disclose forgeries or alterations this fact is to be reported to the bank. 
The reason for this, as the court put it, is to give seasonable notice to the bank 


of any unauthorized payment in order that it may have an opportunity to re- 
trieve losses from the forger and to prevent future forgeries. 


The court suggests that a special contract as to length of time allowed to 
examine the statements and checks might prevail. But no contract was found 
to exist when the statement merely said, ‘Please examine at once. If no error 
is reported in ten days the account will be considered correct.” No prior con- 
tract was shown in which the depositor agreed to be bound by the substance of 
notices on the bank statements. 


As to the time factor, the depositor has a “reasonable time” in which to ex- 
amine the checks and notify the bank of forgeries, unless there exists a special 
contract. Of course, aside from any question of negligence, the depositor, as 
the Herbel case illustrates, can’t recover on any forged checks where he has 
exceeded the six-months’ statutory period for notification. There still remains, 
however, the question of the relation between the statutory period and the 
reasonable time principle. It would seem that on a line of forgeries or on a par- 
ticular forgery the six-months’ period would be considered a reasonable time. 
But this is not to say that on a line of forgeries the depositor can automatically 
be considered free from negligence as to any checks which he reports within 
six months. In the Herbel case although under the statute the depositor might 
be able to recover only on the checks which were reported within six months, 
still he was negligent even as to those checks because his failure to report the 
earlier checks prevented the discovery of the later forgeries. It would seem that 


37. 6 Kan. 456, (1870). 
38. Note 10 supra. 
39. 92 Kan. 876, 142 Pac. 974 (1914). 
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a “reasonable time” might be construed to coincide with the statutory period; 
however, it would appear that, after discovery, the forgery must be reported 
promptly so as to give “seasonable notice.” 


Another famous Kansas check case*® was quoted to show that a bank state- 
ment only becomes an account stated for the purpose of starting the running 
of the statute of limitations on the action. 


An incidental point that might be inserted here is that the forging of the 
maker's signature constitutes a “forged check” under the statute, the court said. 
And so the six-months’ statute clearly applied to such a fact situation as given 
here even though a forged imdorsement appeared on some of the checks. The 
court declined to answer whether the present amended statute which took effect 
in 1947 applies to forged indorsements. The previous similar statute, however, 
was held in a 1932 case*' not to encompass forged indorsements and therefore 
presented no six-months’ bar to recovering on such indorsements. The reason 
given is that a depositor has no duty to investigate forged indorsements; the 
drawee bank must determine for itself whether the indorsement is genuine or 
forged and depositors are not presumed to know payee’s and indorsee’s signa- 
tures. 


The second principle in the early Tappan case—that where the loss can be 
traced to the fault or negligence of either party it shall be fixed upon him— 
was not distributed by the Herbel case, the facts being distinguishable. However, 


an additional facet was added to the Kansas rule: Where the bank is originally 
and continuously negligent in discovering the forgeries it must bear the loss in 
paying forged checks even if the depositor has failed in his duty to examine 
cancelled checks. 


Justice Wedell, in a very clear and exhaustive opinion, reasoned that the 
bank’s failure to discover the forgeries was the first, the primary negligence in 
the case. There would have been no loss except for this negligence and breach 
of the bank’s contractual duty toward the depositor and thus no estoppel arose. 
To hold otherwise, he continued, would be to shift the entire responsibility for 
the discovery of forgeries from the bank to the depositor. Thus it is seen that 
the negligence of a depositor does not relieve the bank of its continuing duty 
to exercise reasonable care. So it is clear from the Herbel case that the bank 
starts out as an insurer but is held only to a standard of reasonable care if the 
depositor is also negligent. Absent that reasonable care on the part of the 
bank, it is still liable, despite the depositor’s negligence. 
~ 40. Kansas City Title and Trust Co. v. Fourth National Bank, 135 Kan. 414, 10 P.2d. 896 (1932). 
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KANSAS REAFFIRMS THE "RIGHT FROM WRONG" 
INSANITY TEST 


By ROBERT L. Davis 


Irresistible impulse, as a valid defense in a criminal prosecution, has again in 
1951 been rejected by the Kansas Supreme Court. In the opinion handed down 
in State v. McBride,’ the court reaffirmed the traditional right from wrong test 
as the only test by which the mental responsibility of a defendant is to be gauged 
in this state, thereby ending, for the time being at least, the recently evident agi- 
tation for a change from the old rule.” 


The instruction given by the trial court in the McBride case and approved by 
the Supreme Court was“. . . if he was capable of understanding what he was 


doing, and had the power to know his act was wrong, then the law will hold 
him criminally responsible for it.” This states the right-wrong test as it is 
applied in Kansas and in most jurisdictions which adhere to it. The irresistible 
impulse test, however, which the Kansas court rejected, permits the accused to 
know that his act was wrong, but to establish that because of some mental dis- 
ease he was unable to control his actions even in the face of such knowledge. 


These two tests are the prevailing American rules,’ and both seek to achieve 
justice by permitting mentally deranged individuals to escape punishment for 
criminal acts done while they were devoid of reason and/or will. The stumbling 
block has been to state a test which while adequate to protect the public and the 
insane is also understandable by the ordinary lay jury, to whom falls the duty 
of determining the culpability of one accused of crime. This has made it nec- 
essary to avoid references to specific mental ills and has necessitated a general 
test applicable to all cases. The history of insanity as a defense has been a con- 
stant effort to reach the proper test for insanity. 


HISTORICAL DEVELOPMENT 


Throughout the formative years of the law of crimes, the growth of this field 
of law was founded upon certain principles which pervaded the thinking of the 
common law judges. One such principle, which had had its origin in the writ- 
ings of Marcus Aurelius and St. Augustine, was Actus non facit reum nisi men 
sit rea,’ which means that no crime can be committed unless there is mens rea, 
or guilty mind. Thus, a criminal intent is an essential element in every crime, 
and if a person be incapable of forming any intent, he cannot be regarded by the 
law as guilty. This principle, together with the widespread belief among primi- 
tive peoples that a deranged person was the result of a visitation of God and 
that to punish an insane man would be to rebuke Providence,’ provided the 
logic behind the common law’s refusal to inflict punishment upon one whom 
it believed to be insane at the time when he did the act charged as a crime. The 


1. State v. McBride, 170 Kan. 377, 226 P.2d 246 (1951). 
2. See J. H. Rexroad, “Is The "Right From Wrong’ Insanity Test Outmoded Today?,” 19 J. Kan. B.A. 125 
(November, 1950). 


3, At least one state, New Hampshire, has avoided ing any rule and holds that each case must be deter- 
mined on its own facts. See State v. a ae 399, 6 Rep 533 (1870). 

4. 1 Burdick, Law of Crimes § 1 

5. Arnold’s Case, 16 Howell’s fan Trials 695 (1724); 1 Russell on Crime, p. 18. 
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problem was for the courts to decide whether or not the accused was insane, 
and it is precisely at this point of determining guilty mind that the tests for in- 
sanity enter. 

Among the early tests was the one set forth by Lord Hale that unless a man 
had the equivalent reasoning power of a 14 year old child, he should not be held 
accountable for his otherwise criminal deeds.* In 1723 when Edward Arnold 
came to trial for the shooting of Lord Onslow, a high government official whom 
Arnold mistakenly thought to be an enemy to the country, Justice Tracy pro- 
pounded his “wild beast” test. It provided that “if a man doth not know what 
he is doing, no more than an infant, than a brute or wild beast, such a one is 
never the object of punishment.”’ The difficulty with these early tests was that 
they provided for the more obvious instances of insanity and failed to give a 
standard which could be applied in border line cases of partial insanity. Lord 
Erskine noted the defect in 1800 when he remarked that the cases to which the 
tests given by Lord Hale and Justice Tracy could be applied “are not only ex- 
tremely rare, but never can become the subjects of judicial difficulty. There can 
be but one judgment concerning them.”® 

It was at such an impasse in the law’s development that the important Had- 
field case? arose; the decision thereon which the eloquent Lord Erskine secured 
through his defense of Hadfield was the basis for an early stating of the irresisti- 
ble impulse doctrine, yet the holding did not deter the English courts’ subse- 
quent arrival at the right-wrong test. Hadfield had been a soldier in the British 
armies, and had received a head wound which was thought to have injured his 
brain and caused derangement. He imagined that he had constant communica- 
tion with the Almighty, that the world was coming to an end, and that, like 
Christ, he must sacrifice himself for its salvation. Unwilling to commit suicide, 
he sought to do an act which would forfeit his life to the law, thus saving the 
world. Under the influence of this delusion, he shot at the king while the latter 
was in Theater Royal in Drury Lane. As the trial proceeded, the evidence which 
Lord Erskine presented showing Hadfield’s insanity and derangement was so 
complete that the attorney for the crown and the trial judge agreed before the 
defense was completed that Hadfield should be committed to an asylum." 
Immediately, without completing the evidence, the jury brought in a verdict of 
acquittal by reason of insanity; and later courts have based their reasoning in 
favor of an irresistible impulse test upon this apparent recognition of delusional 
insanity as an excuse from criminal liability."' 

6. 1 Hale, Pleas of the Crown, ch. 4 (1678). 

7. Arnold's Case, ‘i note 5. . 

. la Case, 27 How. St. Tr. 1281 (1800); 1 Russell on Crime, p. 20. 

. td. 

10. The judge, Lord Kenyon, said: ‘““The prisoner, for his own sake, and for the sake of society at large, must 
not be discharged; for this is a case which concerns every man of every station, from the king upon the throne 
to the beggar at the gate; people of both sexes and of all ages may, in an unfortunate frantic hour, fall a‘ sacrifice 
to this man, who is not under the guidance of sound reason; and therefore it is absolutely necessary for the safety 
of society, that he should be properly disposed of, all mercy and humanity being shown to this most unfortunate 
creature. But for the sake of the community, undoubtedly, he must somehow or other be taken care of, with all 
the attention and all the relief that can be afforded him.” 

But see Ferrers’ Case, 19 How. St. Tr. 885 (1760), in which a similar plea had been rejected by the 
court. Lord Ferrers murdered Johnson, the court appointed receiver of his lordship’s estates in a divorce action 
between Ferrers and his wife. The House of Peers found Ferrers guilty after the solicitor general had charged them: 
“. . . my lords, in some sense, every crime proceeds from insanity. All cruelty, all brutality, all revenge, all 
injustice, is insanity. There were philosophers, in ancient times, who held this opinion, as a strict maxim of their 
sect; and my lords, the opinion is right in philosophy, but dangerous in judicature. It may have a useful and a 
noble influence, to regulate the conduct of men; to control their impotent passions; to teach them that virtue is 


the perfection of reason, as reason itself is the perfection of human naure; but not to extenuate crimes, nor to ex- 
cuse those punishments, which the law adjudges to be their due.” 
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Right from wrong as an insanity test had its first decisive stating by Lord 
Mansfield in 1812 when he charged the jury: “In order to support this defense, 
however, it ought to be proved by the most distinct and unquestionable evi- 


9912 


dence, that the criminal was incapable of judging between right and wrong. 
Taken up by other jurists, the language of Mansfield was repeated in various 
cases’? until Lord Denman in 1840 more nearly stated the right from wrong 
test in the form known today, bringing its application to the particular act rather 
than things in the abstract.’ 


In 1843, when the question of the insanity of McNaghten was carried to the 
House of Lords, the test for insanity in British cases was authoritatively laid 
down. McNaghten, laboring under a delusion that Peel was persecuting him, 
had killed Drummond, Peel’s secretary, and the Lords said: To establish a de- 
fense on the ground of insanity, it must be clearly proved that at the time of 
committing the act the accused was laboring under such a defect of reason from 
disease of the mind as not to know the nature and quality |fo the act he was 
doing, or if he did know it, that he did not know he was doing what was wrong.’ 


The development in the American courts was paralleling that of the courts 
of England, and early New York cases which talked of distinguishing good from 
evil were in effect stating the right from wrong test.'® It was, therefore, an easy 
jump for the wording of the Lords from England to this country, and the Amer- 
ican courts soon were stating the test in precisely the same wording being used 
in England. The new test proved more satisfactory than had earlier ones in that 
it narrowed the field of inquiry to the particular act under indictment and ap- 
plied a scale of valuation easily comprehended by the jury. 


Irresistible impulse was being felt at the same time, and as early as 1844 at 
least one state was applying that test for insanity as an escape from criminal 
punishment. Massachusetts in Commonwealth v. Rogers’’ stated that the prob- 
lem for the jury was to determine (1) whether the mind of the accused was in 
a diseased and unsound condition, and (2) whether the prisoner “acted from 
an irresistible and uncontrollable impulse.” If so, then the act was not the act 
of a voluntary agent. Three years later, in 1847, Georgia in Roberts v. State'® 
stated the general right-wrong test but cited as an exception thereto the Hadfield 
case: “the mind might be cognizant of the distinction between right and wrong, 
as regards the act, and yet by reason of some delusion, over-mastering the will, 
there might be no criminal intent.” 


In most of the states the capacity of the accused to distinguish right from 
wrong in respect to the act charged as a crime has been made the test of his re- 
sponsibility; it is the majority American rule. But, nevertheless, the courts of 
a considerable number of states have shown by their decisions that they have 
not been entirely satisfied with the answer of the English judges. They do not 


12. i eae on Crime, p. 19; also, 172 Eng. 925n 
. Case, 34 Anns Reg. 309 (1812); 1 Rael on ee hss «. Cites, $ Ge oD te 


: Rep. 840 
10 Clark & Finnely 200, 8 Eng. Rep. 718 (1843). 
ty H. Rec. 85 (1817), as noted in 14 Am. Dig. Century Ed. § 56, p. 667. 
1 Am. Dec. 458 (1844). 
case holding for the irresistible impulse test see, 
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regard the ability of a person merely to know right from wrong to be a sufficient 
test of his responsibility in all cases. They believe that to hold him responsible 
for his act he must have possessed, at the time, mental power sufficient to apply 
that knowledge to his own case and will power sufficient to abide therewith. 


KANSAS CASES’? 


The Kansas Supreme Court adopted the right-wrong test for this state in 
1884 with its decision in State v. Nixon.”° Nixon was convicted of second de- 
gree murder and appealed the conviction alleging error because the trial court 
failed to instruct on monomania and the particular mental malady which he 
claimed. Justice Valentine, speaking for a unanimous court, affirmed the con- 
viction and approved the trial court’s instruction. He said further: 


. . the law will hardly recognize the theory that any uncontrollable impulse may 
so take possession of a man’s faculties and powers as to compel him to do what he 
— to be wrong and a crime, and thereby relieve him from all criminal responsi- 

ility. 

Seasonably since 1884, the question of the Kansas insanity test has come be- 
fore the court. The first opportunity for review came in State v. Mowry,”' only 
three years after the Nixon case. Mowry had been making love to his business 
partner’s wife, and when she finally spurned him, he became despondent and 
sullen. Shortly thereafter, he took a shotgun to her home and fired at her, miss- 
ing her, but arousing the farmhands who immediately gave chase. During the 
pursuit, Mowry fired his shotgun at the leader of the posse and killed him. The 
defense was irresistible impulse, and Mowry appealed his conviction alleging 
error for failure of the trial court to instruct on the irresistible impulse test. 
The Kansas Supreme Court upheld the conviction and restated the right-wrong 
test as the rule for this state. 


State v. Arnold”? brought the rule into issue in 1909. In that case the fact of 
homicide was admitted, and the only controverted question was Arnold’s sanity. 
Evidence was introduced of hereditary insanity and that the accused thought he 
had been cheated in a transaction by the victim, but there was “no evidence that 
at any time before or after the shooting he had done any act which could be 
reasonably characterized as evidence of insanity, unless the act of shooting is 
itself such evidence.” The Kansas Supreme Court affirmed the conviction and 
said: 

. . the law recognizes every form of insanity which so far dethrones the reason 


as to render the actor incapable of knowing the nature and quality of the act he is 
doing, or that what he is doing is wrong.” 


State v. White?’ raised the issue in 1920. Mayme White, thinking that her 
former husband was trying to get custody of their children, journeyed to his 
home and attempted to shoot him. At the trial she sought to show that because 
of physical abuse by her former husband during their married life and the suf- 


19. Cases here discussed are those that present the tests as applitit’ to defenses of insanity. The right-wrong test 
has also been oft stated in the K Kansas - dealing —_ iesuntentiod ‘as a defense. 
20. State v. Nixon, 32 Kan. 205, 4 Pac. 122 


23. State v. White, 112 Kan. 83, 209 Pac. 660 (1920). 
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fering occasioned thereby, she became obsessed with the delusion. She asked 
the trial court for an instruction on delusional insanity, which was refused; she 
brought error. Here, again, the Kansas Supreme Court upheld the conviction of 
the lower court and refused to adopt the irresistible impulse test. 


State v. McBride‘ has in 1951 again caused the court to review the reasoning 
behind the right from wrong test. McBride, without provocation or motive, 
fired several .22 caliber shots into the head of a taxi driver who was driving 
him from Hutchinson to Wichita. Thereafter, he abandoned the taxi in a 
wooded lot and made his way to his sister’s Wichita home, where two days later, 
police found him hiding on a ledge in the basement. At the trial, McBride 
sought to establish insanity, and although testimony showed that he had suf- 
fered an attack of spinal meningitis six years earlier, and that he did not respond 
to normal conversation, two doctors who examined him termed him sane but 
having a psychopathic personality. He was found guilty and brought error for 
failure of the trial court to instruct on (1) the meaning of “idiot” and “imbecile” 
and (2) the irresistible impulse test. The Supreme Court held that there is but 
one test by which the mental responsibility of a defendant is to be gauged in 
this state and that test is the right-wrong test. The conviction was affirmed. 


The court comments, however, that the evidence presented at the trial court 
failed to sustain McBride’s contention that his acts were motivated by an irresisti- 
ble impulse, and therefore the trial court did not err in failing to give an in- 
struction thereon. Does it follow that had the fact of an irresistible impulse 
been established by the evidence the court would have been justified in instruct- 
ing on irresistible impulse? The opinion is silent on this matter, but perhaps 
the avenue is opened for Kansas to alter its 1884 rule when the proper basis 
for application of the irresistible impulse test is established. 


THE TEST IN NEIGHBORING STATES 


Of the four states surrounding Kansas, three apply the right from wrong test 
for criminal insanity. Colorado, alone of the neighboring states, has adopted 
the irresistible impulse test. Moreover, Colorado allows the pleading of insanity, 
not necessarily as a complete defense as is generally the practice, but as a matter 
of mitigation to reduce the seriousness of the offense. Though not directly in 
point, the recent Colorado case of Battalino v. People” affirmed that state’s 
position when it approved instructions of the trial court as follows: 

“A person who is so diseased in mind at the time of the act as to be incapable of 
distinguishing right from wrong with respect to that act, or being able to so dis- 
tinguish, has suffered such an impairment of mind by disease as to destroy the will 
power and render him incapable of choosing the right and refraining from doing 
the wrong, is not accountable; and this is true howsoever such insanity may be mani- 
fested, whether by irresistible impulse or otherwise.” 


The Supreme Court of Missouri as recently as 1950 considered that state’s 
stand on the insanity test and reaffirmed the right-wrong test as the prevailing 
tule for Missouri. State v. Hardy”® was a case in which Hardy, after several at- 
"24, State v. McBride, note 1 su 


1 supra. 
25. Battalino v. le, 118 Colo. 587, 199 P.2d 897 (1948). 
26. State v. Hardy, 359 Mo. 1169, 225 S.W. 2d 693 (1950). 
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tempts, had succeeded in killing the proprietor of a beer hall who had thrown 
him out of his establishment. At the trial, Hardy told tales about spirits leaving 
and returning to his body and talking to him. Irresistible impulse was raised, 
and the court disposed of it in this language: 
“It is also suggested that the doctrine that mental incapacity to excuse the commis- 
sion of a crime must be such that the defendant is unable to distinguish right from 
wrong at the time of the commission of the offense is not in harmony with the 
trend of modern thought, and that this test is harsh and cruel, and the law in that 
regard should be redeclared. We are satisfied with the reasoning of the cases on 
this question, and are not disposed to re-examine the question.” 
' Nebraska rejected the irresistible impulse test again in 1944 in the shocking 
case of MacAvoy v. State.?” There, a mentally deficient soldier on liberty from 
a nearby base beat a 16-year-old girl to death with the sharp end of a chisel and 
a blunt car crank while attempting to rape her. In its opinion, upholding the 
soldier's conviction and death sentence, the Nebraska Supreme Court restated 
the “ability to distinguish between right and wrong in respect to the particular 
thing” as the rule for that state. 


In Oklahoma, the right from wrong test has been a matter of statute law 
since territorial days. Carried down intact from the Territory Statutes, the pres- 
ent law”® reads: 


“All persons are capable of committing crimes, except those belonging to the fol- 

lowing classes: 

4. Lunatics, insane persons, and all persons of unsound mind, including persons 

temporarily or partially deprived of reason, upon proof that at the time of com- 

—- act charged against them they were incapable of knowing its wrong- 

ness. 

The interpretation of this statute was accomplished by Maas v. Territory”? and 
a line of more recent decisions has adopted the language of the Maas case in 
holding that “the test of criminal responsibility for committing an act which is 
declared to be a crime is fixed at the point where the accused has mental capacity 
to distinguish between right and wrong, as applied to the particular act, and to 
understand the nature and consequences of such act.” Although there is lan- 
guage in the Maas case to the effect that a defense of irresistible impulse would 
fall within the meaning of the above quoted statute, later Oklahoma cases have 
not repeated this part of the opinion, and apparently the decision has been in- 
tepreted otherwise. 

General approval of the right-wrong test was given in 1947 by the United 
States Court of Appeals, 10th circuit, when it was stated as dictum in Brewer v. 
Hunter’® that “the test of one’s mental responsibility for a criminal offense is 
whether he is capable of distinguishing between right and wrong at the time 
and with respect to the act committed.” 


CONCLUSION 


It is apparent from reviewing the development of the insanity tests that the 
trend is toward requiring a lesser and lesser showing of mental derangement in 


393% Rr aid v. State, 144 Neb. 827, 15 N.W. 2d 45 (1944); certiorari denied, 323 U.S. 804, 65 Sup.Cr. 
28. 21 Okla. Statutes § 152 (1941). 
29. Maas v. Territory, 10 Okla. 714, 63 Pac. 96 (1901). 

ast meee v. Hunter, 10 Cir., 163 F. 2d 341 (1947) as distinguished in Moss v. Hunter, 10 Cir., 167 F. 2d 
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order to escape criminal liability. At one time a person had to be almost a raving 
maniac to meet the tests of Justice Tracy or Lord Hale; then a mere failure to 
know right from wrong in the abstract was sufficient, and this was further re- 
duced to a distinguishing of right from wrong in the particular. Now some 
states go further and recognize that an irresistible impulse may overpower the 
will despite knowledge of right and wrong of the particular act. The trend can 
clearly be seen, but whether it will be carried further is a matter of conjecture. 
The principal criticisms®’ leveled against the McNaghten Formula are that it 
treats criminal responsibility as a matter of intelligence and not of the will and 
emotions, that it represents antiquated and eutworn medical and ethical con- 
cepts, and that it is thoroughly illogical to entrust the determination of the issue 
of insanity to laymen. These criticisms have caused various groups, both legal 
and medical, to advocate (1) the repeal of the right from wrong test in toto, 
(2) the amendment of the McNaghten Rules to include the irresistible impulse 
test, or (3) the restriction of the jury to the single question of whether the 
crime charged had been committed, while insanity, no longer a defense for 
crime, would be determined by an expert body of medical men, upon whose de- 
cision the question of punishment or treatment would rest. 

All of these suggestions are founded on a belief that the practice under the 
right-wrong test has been harsh and unenlightened. But, as one authority points 
out, “under our system probably very few mentally irresponsible persons have 
been unjustly convicted and punished for crime out of hundreds of cases where 
insanity has been alleged in defense. No plan of human justice ever was or ever 
will be perfect. . . If our system be at fault it has certainly erred more in favor 
of the defense than of the prosecution.”?? 

Advocates of the proposal to repeal the right-wrong test in toto are united in 
their agreement that the McNaghten Formula is antiquated and outworn, but 
they are in disagreement as to what, if any, criteria would be substituted in its 
stead. What they want is to abandon the old restrictions which have made nec- 
essary the presentation in non-technical language of all evidence concerning the 
mental condition of the accused; they want the names of the specific mental ills 
to have testimonial and legal significance. Opponents of this view are quick to 
state that to remove the old test, “thereby abolishing all legal tests, would be 
little short of catastrophic.”*? As long as the determination of criminal responsi- 
bility remains for the jury to decide, they say, insanity as a defense in a criminal 
prosecution is not what medical science declares to be insanity, but what the 
law declares to be insanity. There are many cases of insanity viewed as a mental 
disease which the law would not recognize as insanity sufficient for a legal de- 
fense to crime. Mere disease is not a defense in crime, and many who suffer 
from various forms of mental diseases are, nevertheless, criminally responsible.*4 
It would seem, therefore, that the abolition of the right-wrong test in toto, with 
the resultant confusion of the courts by technical, medical terminology, would 
be a poor course to follow. 


31. See Hall, Principles of Criminal Law (1947), pp. 477-538, for a discussion of the philosophical and psy- 
chological implications of the right-wrong test, the irresistible impulse test, and other aspects of mental disease in 
relation to crime. 

32. 1 Burdick, Law of Crimes § 203. : 
san C. J. Meredith, “Insanity As a Criminal Defense: A Conflict of Views.” 25 Can. B. Rev. 251, 258 

34. 1 Burdick, Law of Crimes § 203. 
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The proposal to amend the right-wrong test so that it includes the irresistible 
impulse test is the position taken by many scholars,*’ and the trend of the de- 
cisions would appear to favor this view. But even here, not all psychiatrists are 
in agreement. As has been pointed out by some, the McNaghten Rules are based 
on symptoms of mental disease, and “to add irresistible impulse to the rules 
would be to take note of an additional symptom, which has the added dis- 
advantage of not necessarily being a symptom of mental disease, as a person 
under the influence of any powerful emotion may have very strong urges. . . 
If it is scientifically inaccurate to decide the guilt or innocence of an accused 
person on the apparent severity of the symptoms, which is the criterion of the 
McNaghten Rules, the scientific inaccuracy can only become enlarged and more 
hazardous by the addition of the symptom of ‘irresistible impulse.’”** More- 
over, when such a change was presented to a group of more than 100 Canadian 
psychiatrists, they overwhelmingly rejected the proposal, arguing that it would 
complicate and confuse defense on mental grounds.*’ 
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Other objections made to the irresistible impulse test are that, “We do not 
know that the impulse was irresistible, but only that it was not resisted,”** and 
that if added, it would probably become the standard defense of every murderer. 
The advocates of such an amendment point to the kleptomaniac as evidence that 
irresistible impulses do exist and the one thus motivated should not be held 
responsible for his acts. But it must not be forgotten that where kleptomania 
exists there are other instances of the manifested impulse which establish its 
presence. The courts, however, would hardly be expected to look with sympathy 
upon the murderer who, to show an irresistible impulse to kill, would bring in 
evidence of prior murders caused by the same impulse. 


The final general category of proposals is that the question of insanity be 
removed entirely from the jury. What is advocated is a flank attack upon the ; 
McNaghten Rules rather than a frontal assault, with the goal being “legislation : 
designed to make the accredited psychiatrist an expert trier of fact in lunacy 
issues.”*? Such a policy is followed by the army, where the question of sanity 
and insanity is removed altogether from the jury and placed in the hands of a 
medical board.*° These propositions, if adopted, would necessitate a re-examina- 
tion of concepts concerning legal function and the duty and place of the jury 
in our trial system. Their administration might be fraught with difficulty. 













But in the face of these various changes which are advocated, the right-wrong 
test, despite its existence for more than a century, continues to have a core of 
univocal meaning and an underlying consistency that are adequate in daily life. 
The basic terms “pose on the simplest level, the relationship of knower to H 
known,”*' and provide a rule-of-thumb classification which the jurors can | 
understand and apply to the evidence before them. If the right-wrong test has 


35. Dr. E. D. Hoedemaker, nee Impulse as a Defense in Criminal Law.”” 23 Wash. L Rev. 1 (1948). 
See also, ce supra note 33, at 
aiding B . Stevenson, ‘Insanity be a 5 Criminal Defense: The Psychiatric Viewpoint.” 25 Can. B. Rev. 731, 733 


37. tevenson, “Insanity As a Defense For Crime: An Analysis of Replies to a Questionnaire.”” 25 Can. 
B. Rev. oe atytiy 
38. People v. Hubert, 119 Cal. 216, 51 Pac. 329 (1897). 
39. ——, W. Smith, ‘Scientific Proof and Relations of Law and Medicine.” 52 Yale L.J. 586, 595, ( 19>. 
40. See J. B. Smith, “Does Proof of an Irresistible Impulse Establish the Defense of Insanity.” 14 J. Kan 
7" (Fe 1946). 
2 Hail, supra note 31, at 504. 
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resulted in the importation of a “forced certainty of statement into a realm 
which is essentially uncertain and variable,”*? this result has been but a by- 
product of the administration of justice. With discord among the proponents 
of change clouding the future, the course of further progress is unpredictable, 
and for this reason, the majority of courts will probably adhere for many years 
to the presently working rule, the right-wrong test. 


Over a hundred years ago it was stated, “Anyone conversant with the cases 
cannot have failed to see that this has been, for courts and medical men and 
legal commentators, a difficult and snes subject.”*? The remark still 
holds true today. 


There can be no doubt about the position of Kansas at the present time. 
Kansas holds with the right-wrong test for insanity, and in doing so is in accord 
with the majority of American courts. 


42. Hubert Smith, supra note = ae 593. 
43. Roberts v. State, note 18 su 
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CASE NOTE 


UNITED STATES OFFICERS—CONSTRUCTION AND OPERATION 

OF CONTRACTS BETWEEN GOVERNMENT AGENTS AND 

PRIVATE BIDDERS—EFFECT OF GOVERNMENT AGENT'S 
MISREPRESENTATION OF CONTRACT 


Plaintiff, a milkman bidding for a contract to supply milk and other dairy products to 
a veterans’ hospital, relied upon an expression of opinion by the chariman of the Board 
of Awards of the bids that the prices named in his opening bid be increased or decreased 
according to an adjustment in OPA ceiling prices and that this adjustment could come 
within the contract provision between the parties that if any applicable sales tax, process 
tax, adjustment charge or other taxes or charges were imposed or changed by Congress 
after the date set for the opening of the bids, his contract price could be adjusted accord- 
ingly. Held, two judges dissenting, that plaintiff, in absence of showing that the Board 
of Awards chairman was authorized to express an opinion as to the meaning of the 
contract provision, had no right to the amount of OPA increases in ceiling prices on 
some of the prices to the amount of his bid, and that the expression “adjustment charge” 
in the contract meant charge affecting a tax. Kelly v. United States, 91 F. Supp. 305 
(1950). 


In the principal case, where plaintiff and defendant, acting on an understanding, 
agreed that plaintiff would be allowed for certain increases in OPA prices, and it was 
later shown that the writing as signed did not have the intended meaning, the question of 
the responsibility of a government agent who has mistakenly misrepresented the terms 
of an ambiguous contract arises. It is submitted that an agent contracting for the govern- 
ment should be as responsible for his acts as is a private contractor in a like situation. 


Though it is customary, where Congress has not adopted a different standard, to apply 
the principles of general contract law to the construction of government contracts, 
United States v. Bethlehem Steel Company, 205 U.S. 105, 27 Supp. Cr. 450 (197); United 
States v. Standard Rice Company, Inc., 323 U.S. 106, 65 Sup. Ct. 145 (1944); Priebe & 
sons v. United States, 332 U.S. 407, 68 Sup. Ct. 123 (1947), a presumption of legality is 
assumed to attach to an act of a public officer. Chief Justice Marshall stated that an act 
done by a public officer authorized by law to perform it “carries with it prima facie 
evidence that it is within his power” and “he who alleges that an officer intrusted with 
an important duty has violated his duty must show it.” Delassus v. United States, 9 Peters 
117, 134 (1835). And see McCollum v. United States, 17 Cr. Cl. 92 (1881); United 
States v. Coe, 170 U.S. 681, 18 Sup. Cr. 745 (1898). 


Whether one who deals with a government agent who misrepresents, mistakenly, the 
terms of a contract, is to be barred from asserting liability on the part of the government 
for the acts of its officials or whether he can be permitted to claim the same privileges 
allowed him under general contract law is an issue upon which the decisions are con- 
flicting. It has been held, in accord with the majority opinion of the principal case, that 
he who deals with an agent of the government must look to the agent's authority at his 
own peril, and cannot rely upon the scope of apparent dealing as in the case of a private 
agent. United States v. Willis, 164 F.2d 453 (1947); Gudgel v. Iverson, 87 F. Supp. 834 
(1949); Federal Crop Insurance Company v. Merrill, 332 U.S. 380, 68 Sup. Crt. 1 (1947), 
noted in 27 Tex. L. Rev. 84-5 (Nov. 1948) by K. C. Minter: Agency—Non-Liability of 
Government Owned Corporation for Act of Agent Outside Scope of Actual Authority, 
and in 24 Ind. L. Jl. 427-437 (Spring, 1949) Government Corporations: Legal Respon- 
sibilities of Federal Agencies. On the other hand, in accord with the minority opinion 
of the principal case, courts have held that, where the government enters into a contract 
with an individual, it divests itself of its sovereign character, United States v. Purcell 
Envelope Company, 249 US. 313, 39 Sup. Cr. 300 (1918), there is no fiduciary relation- 
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ship between a government and the private contractor, United States v. George A. 
Fuller Company, 296 F. 178 (US.D.C. Kan. 1923), all contract obligations which could 
be implied against citizens are to be implied against the government, Cory Bros. v. 
United States, 51 F.2d 1010 (C.C.A.N.Y. 1931), and a contract with the United States 
is to be construed as a contract between individuals, International Arms & Fuze 
Company v. United States, 76 Ct. Cl. 424 (1932). See also Brand v. Chicago Housing 
Authority, 120 F.2d 786 (C.C.A. Ill 1941) at p. 788, citing Lynch v. United States, 
292 U. S. 571, 54 Sup. Cr. 840 (1934): “When the United States enters into a contract 
relation, its rights and duties therein are governed generally by the law applicable to 
private individuals.” See John H. Mathis v. United States, 79 F. Supp. 203 (1948); David 
J. Joseph Company v. United States, 82 F. Supp. 345 (1948). 


In accord with the dissenting opinion in the principal case, it is submitted that even the 
innocent misrepresentations of government officials should serve as no excuse, in view of 
decisions which have held the government responsible in situations involving ambiguous 
contracts in favor of the private contractor, Sheridan-Kirk Company v. United States, 
57 Ct. Cl. 407 (1917); ambiguous supplemental contract made for government ac- 
comodation prepared by a government officer; White v. United States, 241 U. S. 149, 36 
Sup. Ct. 532 (1916); uncertainty in regard to roadway plans in a contract for a govern- 
ment filtration plant where a government engineer in charge inspected the work; Hoyt v. 
Trustees of State Normal School, 96 Colo. 442, 44 P.2d 513 (1935); ambiguous agree- 
ment with federal government for loan to trustees of state normal school for a building 
project. 

In a recent case for the sale of lumber to the government, where terms of the contract 
were ambiguous in regard to the time the title to the lumber would pass, it was stated, 
Untied States v. Jackson, 158 F.2d 700 (C.C.A. Sth, 1946) p. 702: “Since the contract 
is ambiguous, we may inquire into the intent of the parties in order to arrive at the 
terms of the contract.” Other recent cases hold that where the government has prepared 
the contract, doubts should be resolved in favor of the private contractor, Peter Keiwit 
Sons’ Company v. United States, 109 Cr. Cl. 390 (1948): contractor’s construction of 
government contracts should be adopted; Poftzer v. United States, 77 F. Supp. 390 
(1948): question under terms of a government construction contract as to whether 
certain work fell into one price or another should be resolved in favor of the contractor. 


The courts have held, without question, that the government is liable for the mis- 
representations of its officials, Dunbar & Sullivan Dredging Company v. United States, 
65 Ct. Cl. 567 (1928): non-liability of a private contractor for government agent's 
misrepresentation of material to be excavated; International Arms & Fuze Company v. 
United States, 76 Ct. Cl. 424 (1932): misrepresentation of government cancellation clause 
entitled contractor to recovery under second contract award. The courts have gone 
further to hold the government responsible for decisions of officials, acting within the 
scope of their authority, who have been unaware of the government regulations they 
were enforcing, Good Roads Machinery Company of New England v. United States, 19 
F. Supp. 652 (D.C. Mass. 1937): seller recovered purchase price of equipment from 
the government when he had not been required to accede to a regulation that the con- 
struction equipment be leased. 


It is submitted, in accord with the dissent in the principal case, that the government, 
contracting through an agent who has mistakenly misrepresented the terms of an 
ambiguous contract, should be as liable for its acts of misrepresentation as a private con- 
tractor in a like situation. The Supreme Court, in 1877, indicated its awareness of this 
responsibility when it stated, in United States v. Bostwick, 94 U. S. 53, 66: “The United 
States, when they contract with their citizens, are controlled by the same laws that govern 
the citizen in that behalf. All obligations which would be implied against citizens under 
the same circumstances will be implied against them.” 

KATHRYN LEWIS 
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Iu Memorinm 
CAPTAIN LEONARD SCHNEIDER, USMCR 


Word has just been received of the death of Captain Leonard 
Schneider of Topeka, who was killed in action in Korea October 
26, 1951. 

Captain Schneider was a veteran of World War II and was 
called back to active duty as a reserve officer in May of this year. 
He had recently been awarded a Gold Star in lieu of his tenth Air 
Medal for meritorious action with his Marine Fighter Squadron. 
At the time of his recall he was attending Washburn University 
Law School and was in the second semester of his junior year. 

Words can add little to convey appropriately our feelings for the 
sacrifice which Captain Schneider has made. By his acts he has 
made a resort to meaningless words unnecessary. To his wife, two 
fine daughters, and his legion of friends we can only say that our 
sentiments are those of great pride, deep humility, and extreme 
regret. We can only hope that the spirit and code by which he 
lived and died will not soon be forgotten and that they will stand 
as an inspiration to all of us in the days ahead. 
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ARTICLE 
THE GHOST OF GONG 


By CHESTER JAMES ANTIEAU* 


[Eprror’ s NoTE: An article taking an opposite view of the Brown case’ and 
written by other members of the Washburn Law School faculty will appear in 
the February, 1952 issue of this Journal. | 


It is the thesis of this paper that the three-judge United States District Court 
for the District of Kansas erred grievously this August in its decision of Brown 
v. Board of Education of Topeka.’ The reasons of the author are nine-fold: 
(1) Gong Lum v. Rice,” heavily relied on by the District Court, did not decide 
that a student can be segregated consistently with due process of law; (2) that 
the holding of the Gong Lum case on equal protection has been repudiated by 
societal and judicial maturation and it is eroded away by later developments; 
(3) that Pleasy v. Ferguson,’ the only other case cited by the Court to justify its 
decision, is not at all controlling; (4) that the separate but equal notion is at 
least in education a denial of equal protection of the laws; (5) that there is 
absolutely no United States Supreme Court condonation for educational segre- 
gation when, as here, the facts have been proved to the court to be harmful to 
the children of the minority group; (6) that any state rule posited solely upon 
racial grounds comes to the court with a presumption of unconstitutionality; 
(7) that the adoption of the United Nations Charter has again dedicated this 
Nation to equality and fairness to all regardess of race; (8) that the function of 
a federal court is not to slavishly follow Supreme Court decisions of another 
generation known and admitted by the trial court to be bad law; and (9) that 
the decision is not only legally wrong and indefensible, but morally evil, and 
sociologically and economically pernicious to the welfare of this Nation. 


First, a careful reading of the Gong Lum case will readily convince the reader 
that the Supreme Court there decided nothing as to due process of law. “The 
question here,” said the Chief Justice, “is whether a Chinese citizen of the United 
States is denied equal protection of the laws when he is classed among the 
colored races.”* That is what was decided, and al/ that was decided in Gong 
Lum. Obviously, this is no authority for holding that one can consistently with 
due process be denied his right to study and adjust with his fellow citizens. 
Furthermore, that parent and child have constitutional rights to education which 
must judicially be protected under the Fourteenth Amendment due process 
clause has been clearly established by the United States Supreme Court in Pierce 
v. Society of Sisters,’ Meyer v. Nebraska,° and Bartels v. Iowa.’ 


Second, to blindly follow Gong Lum in its treatment of equal protection is 
to naively disregard both judicial and legislative developments since that time. 


*Member of the Kansas and Michigan Bars; Professor of Law, Washburn University. 
1. 98 F. Supp. 797 rity Karen O51) 

. 275 Uz 78 (1927). 

. Plessy v. Ferguson, 163 U. S. 537 (1896). 

. 275 U. S. 78, 85 (1927). 

. 268 U. S. 510 (3333): 

. 262 U. S. 390 (1923). 

- 262 U. S. 404 (1923). 
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It is impossible to reconcile the judicial attitude of that case or the approach of 
the instant Court with the recent, forthright statements of the United States 
Supreme Court. In Sweatt v. Painer, Mr. Chief Justice Vinson emphasized 
clearly that in educational segregation cases the judicial job is not done when a 
federal district court has found approximate equality of buildings and teachers 
salaries, There must be a consideration of “those qualities which are incapable 
of objective measurement,” the highest court in the land has insisted!® In other 
words, a district court must conscientiously conclude that our fellow Americans 
born of a different skin pigmentation are not harmed educationally, sociolog- 
ically, or psychologically by super-race educational fantasies. Did the District 
Court in the Brown case find this was so from the evidence? Just the opposite! 
Listen to its Finding of Fact Number VIII: “Segregation of white and colored 
children in public schools has a detrimental effect upon the colored children. 
The impact is greater when it has the sanction of the law; for the policy of 
separating the races is usually interpreted as denoting the inferiority of the negro 
group. A sense of inferiority affects the motivation of a child to learn. Segrega- 
tion with the sanction of law, therefore, has a tendency to retard the educational 
and mental development of negro children and to deprive them of some of the 


benefits they would receive in a racial integrated school system.” 





































To uphold segregation on the facts proved to the District Court is to show 
no respect for the Supreme Court of the United States, as the opinion purports 
to; it is to completely disregard the very words and the spirit of the high court’s 
most recent decisions. Through the Chief Justice the nation’s highest tribunal 
again emphasized, this time in the McLaurin case that “to inhibit his ability to 
study, to engage in discussions and exchange views with other students” is to 
deny to a student the equal protection of the laws.? Surely, the instant Court's 
finding of facts makes it abundantly clear that the Topeka students were hin- 
dered and inhibited in their studies and denied their constitutionally-protected 
opportunity to exchange ideas with whites with whom they must somehow 
soon learn to work and live and fight in defense of our common heritage. For 
any judge who will listen the Chief Justice of the Supreme Court of the United 
States adds forcefully: “There is a vast difference—a Constitutional difference 
—between restrictions imposed by the state which prohibit the intellectual 
commingling of students, and the refusal of individuals to commingle where 
the state presents no such bar. The removal of the state restrictions will not 
necessarily abate individual and group predilections, prejudices and choices. But 
at the very least, the state will not be depriving appellant of the opportunity 
to secure acceptance by his fellow students on his own merits.”'° To opine that 
these were cases of higher education and not controlling of elementary educa- 
tion is to but mouth a distinction without a difference. Here is what a good fed- 
eral district judge in the South has said when that argument was pressed upon 
him: “many witnesses. . . who had made studies of education and its effect 
upon children, starting with the lowest grades and studying them up through 
and into high school, unequivocally testified that aside from inequality in hous- 


8. 339 U. S. 629, 634 (1950). 
a 77 v. Oidshoms. 339 U. S. 637, 641 (1950). 
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ing appliances and equipment, the mere fact of segregation itself had a deleterious 
and warping effect upon the minds of children. These witnesses testified as to their 
study and researches and their actual tests with children of varying ages and they 
showed that the humiliation and disgrace of being set aside and segregated as 
unfit to associate with others of different color had an evil and ineradicable 
effect upon the mental processes of our young which would remain with them 
and deform their view on life until and throughout their maturity. This applies 
to white as well as Negro children. These witnesses testified from actual study 
and tests in various parts of the country. . . They showed beyond a doubt that 
the evils of segregation and color prejudice come from early training. And from 
their testimony as well as from common experience and knowledge and from 
our Own reasoning, we must unavoidably come to the conclusion that racial 
prejudice is something that is acquired and that that acquiring is in early child- 
hood. . . And it is difficult and nearly impossible to change and eradicate these 
early prejudices, however strong may be the appeal to reason. There is abso- 
lutely no reasonable explanation for racial prejudice. It is all caused by un- 
reasoning emotional reactions and these are gained in early childhood. Let the 
little child’s mind be poisoned by prejudice of this kind and it is practically im- 
possible to ever remove these impressions however many years he may have the 
teaching by philosophers, religious leaders or patriotic citizens. If segregation 
is wrong then the place to stop it is in the first grade and not in graduate col- 
leges.”'' With Judge Waring educators are in overwhelming agreement that the 
earlier years of exposure to education are the formative years and by far the most 
important in molding attitudes to law and society, and these are certainly the de- 
cisive years in which we determine whether we are building citizens or psy- 
chotics. 

Third, Plessy v. Ferguson, the only case in addition to Gong Lum v. Rice cited 
in defense of the decision, has nothing whatever to do with education; it is a 
railroad case and has no precedental value at all in determining when segrega- 
tion in schools constitute discrimination and a denial of equal protection of the 
laws. If the instant court felt compulsion to limit to their narrow facts the 
Sweatt and McLaurin cases, it should feel a greater obligation to so limit the 
Plessy decision. Furthermore, the only noteworthy aspect of the Plessy decision 
is the accurate forecast of Mr. Justice Harlan in dissent: “The judgment this day 
rendered will, in time, prove to be quite as pernicious as the decision made by 
this tribunal in the Dred Scott Case.”’” 


Fourth, The separate but equal theory has regularly and consistently been a 
separate and unequal rule in practice and an unmitigated perversion of the 
whole philosophy of equal protection of the laws, and especially is this true in 
the field of education. No better proof of this can be offered than the steady 
stream of cases from segregating states in which discrimination is claimed. Here 
is but a partial list of cases where courts have found discrimination in educa- 
tional situations under the pious nonsense of separate but equal: Sweatt v. 
Painter’? (discrimination against law student); Missouri ex rel Gaines v. 





gti; Briggs v. Elliott, dissenting opinion of Judge Waring, ©8 F. Supp. 529, 547 (E.D.S.C., ‘Charleston Div., 


12. 163 U. $. 537, 559 (1896). 
13. 339 U. S$. 629 (1950). 
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Canada'* (same); Sipuel v. Board of Regents’? (same); Wrighten v. Board'® 
(same); Wilson v. Board’? (same); McLaurin v. Board'® (discrimination 
against graduate student); Johnson v. Board’? (same); Graham v. Board of 
Education of Topeka”® (discrimination against junior high students); Jones v. 
Board of Education of City of Muskogee*' (discrimination against high school 
students); Freeman v. County School Board of Chesterfield County, Smith v. 
Board of King George County, and Ashley v. School Board of Gloucester”? 
(discrimination against elementary and high school students); Davis v. Cook” 
(same); Blue v. Durham Public Schools** (discrimination against elementary, 
junior high and high school students); Carter v. School Board of Arlington 
County”’ (discrimination against high school students); and Briggs v. Elliott”® 
(discrimination against elementary students). It must be emphasized that this 
is but a partial list. It should be ample to prove that the opportunity to segre- 
gate results continually in unconstitutional discrimination in practice. The 
separate but equal test as applied to the educational situation is not only ex- 
travagantly wasteful but foolish, impracticable, impossible and unconstitutional. 


Fifth, the United States Supreme Court has never approved or even condoned 
this kind of sinister segregation that is proved to harm a member of one of our 
minority groups. When, as in the instant case, the court is convinced that the 
practice jeopardizes the future of these children it borders on the criminal to 
perpetuate racism in the name of the United States Constitution. 


Sixth, there is in effect a presumption of wnconstitutionality attached to all 
racist laws. The Chief Justice of the United States Supreme Court in 1948 
speaking for the Court in Oyama v. California in invalidating another evil in- 
equality said this: “There remains the question of whether discrimination be- 
tween citizens on the basis of their racial descent. . . is justifiable. Here we 
start with the proposition that only the most exceptional circumstances can 
excuse discrimination on that basis in the face of the equal protection clause. 
. . .”?7 One can also read with profit the concurring opinion of Justices Murphy 
and Rutledge in the same case: “The Constitution of the United States. . . 
embodies the highest political ideals of which man is capable. It insists that our 
government, whether state or federal, shall respect and observe the dignity of 
each individual, whatever may be the name of his race, the color of his skin or 
the nature of his beliefs. It thus renders irrational, as a justification for discrim- 
nation, those factors which reflect racial animosity.”** If any jurist or reader 
needs further proof that racist laws demand under our Constitution extraord- 
inary proof of equality and fairness he can find it in the Supreme Court’s de- 
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cision of the Takahasi case.”? In fact, the record of our high court is today 
replete with realization that racially different treatment is a negation of our 
most fundamental ideals and utterly inconsistent with equal protection and due 
process of law. The Supreme Court's repugnance to racism and its utter disgust 
with all attempts at creating a second-class citizenry is amply evident. 


Seventh, when after solemn debate we adopted the United Nations Charter 
we pledged ourselves to “promote. . . universal respect for, and observance 
of, human rights and fundamental freedoms for all without distinction as to 
race, sex, language, or religion.”*° Are we faithful to this pledge to the nations 
of the world when we enforce distinctions on the basis of race? Or do we lay 
the groundwork for sacrificing the lives of thousands of American boys by in- 
sisting to the millions of non-caucasians that we will enforce these foolish foibles 
of super-race mythology? 


Eighth, when it has erred the United States Supreme Court has not been 
hesitant in repudiating an earlier decision or rule of law, and there is no excuse 
for a lower federal court in perpetuating error. Within a year after its poor 
decision in Jones v. Opelika*’ the Supreme Court admitted error and withdrew 
the former decision.*7 When a legal theory, such as separate but equal, has 
proven itself unfair, impracticable and educationally impossible it must be ju- 
dicially repudiated by the first federal court to face the issue. Many litigants 
simply cannot afford appeals to the United States Supreme Court. And especially 
when precious constitutional rights are concerned must a lower federal court 
have the courage to announce what it believes is the proper rule of law. And 
the fortitude of heroes is not even necessary when there is no clear and con- 
trolling decision by the Supreme Court on point. There need be no fear of chas- 
tisement by the high court for the record indicates its approval of lower court 
courage in indicating to it the impropriety of its earlier decision. For instance, 
when, after the unfortunate Gobitis decision,®® a similar three-judge District 
Court for the Southern District of West Virginia announced the decision was 
wrong and would not be followed,’* the Supreme Court was persuaded of its 
error and repudiated its earlier aberration.** And, but recently, when the Court 
of Appeals for the Second Circuit felt that the clear and present danger criterion 
was improper in its application to the trial of Communist leaders its Chief Judge 
Learned Hand hesitated not at all in indicating that the United States Supreme 
Court’s rule of clear and present danger would not be honored.*® There were no 
frightful consequences. To slavishly and blindly bind itself by precedent is for 
a court to verify the Shakespearean forecast, “For it will be taken as a precedent 
and thereafter make much bad law.” It is a good deal less than intelligent con- 
stitutional adjudication. 


Lastly, it is morally wrong to perpetuate the idea that one is different from 
his brother because of the accident of skin coloring. It is evil to deny to some 


. Takahasi v. ey ete Game Saaiiee of California, 68 S.Cr. 1138 (1948). 
. United Nations Ch Articles 55c and 56, 59 Stat. 1046 (1945). 

1. Jones v. Open, 316 U. . 584 (1942). 

. Jones v. Opelika, . 105 (1943). 

Minersville School’ Disc v. Gobitis, 310 U. S. 586 (1940). 

I v. West Vi . Supp. ( 





; West Virginia State of rnette, 3 
United States v. Dennis, 183 F.2nd S01 (CA 2nd 1950). 
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of this Nation’s children access to the truth on equal terms with their neighbors 
because they were born a shade different from some board of education or court. 
The brotherhood of man under God knows no separate rooms in His mansion 
for super-race Aryans. Economically it is foolish to deprive a nation that must 
produce at its maximum to survive of latent skills and craftsmen. Educationally 
and psychologically educational segregation is unsound—this is admitted by the 
instant Court. Can this or any nation pay the price in rejections for military 
service in time of need, in unnecessary social clash—for in ignorance there is 
fear and hate, in hospitalization costs because of mental illness that become 
veritably astronomical, in all this unnecessary extravagance when societal ad- 
justment to members of other groups can be facilitated at a time and place that 
are most effective—the elementary school. It is to be hoped that the Supreme 
Court of the United States will not be dilatory in affording greater guidance. 





SCHOLARSHIPS AT S.M.U. 


Southern Methodist University School of Law announces twenty regional 
scholarships to be awarded to select graduates of accredited colleges in the states 
of Arkansas, Kansas, Louisiana, Missouri, Nebraska, New Mexico, Oklahoma, 
and Texas, accepted in the first-year class each year beginning with the Fall 
Term, September, 1952. Each scholarship will be in the sum of $500 to cover 
full tuition for the academic year. 


Applicants will be interviewed and recommended by special committees of 
distinguished lawyers and jurists in the several states with final selections to be 
made by the faculty of the School of Law. Applications may be filed at any time 
during the final year of college work, but must be received by the Scholarship 
Committee of the School of Law by May Ist. 


Interested persons may obtain applications and information from the pre-law 
advisor in their college or directly from the Scholarship Committee, School of 
Law, Southern Methodist University, Dallas, Texas. 
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COMMENT 
COMMON LAW MARRIAGE 
By ROBERT J. DOLE 
SOURCE OF COMMON LAW MARRIAGE 


Under the canon law and later at common law, marriage was a civil contract 
which required no formal ceremony, and such contract per verba de praesenti 
did not require consummation but #pso facto et ipso jure constituted the relation 
of man and wife.’ This doctrine of canon law was abrogated by the Council of 
Trent in 1563 which required matrimonial consents thereafter to be exchanged 
in the presence of an ordained priest and at least two witnesses. The Council of 
Trent was never adopted in England for it applied only to Roman Catholic 
countries, and, thus, had no effect upon the common law of marriage.? The 
question of validity of such marriages in England, though disputed, was ap- 
parently put to rest by passage of Lord Hardwicke’s Act in 1753 outlawing such 
marriages. Common law marriages entered into in England are not recognized 
by the English courts and they hold that common law marriage has never been a 
part of English common law.’ 


DECLINE OF COMMON LAW MARRIAGE IN UNITED STATES 


A New York opinion in 1809 by Chancellor Kent,* and a statement to the 
same effect by him in his Commentaries’ gave vitality to the doctrine of com- 
mon law marriage, and hence it secured a foothold in this country.° There was 
not entire unanimity of view in this country, the courts of some states taking the 
view that the common law of England required a religious ceremony,’ or that 
their statutes prescribing the mode of marriage were clearly mandatory and thus 
displaced common law marriage.* However, the trend away from recognition of 
common law marriage is evident, for by 1930 twenty-five of our states rec- 
ognized the validity of common law marriage while by 1951 the number rec- 
ognizing such marriages has been reduced to eighteen.’ Even in the 18 states 
presently recognizing the validity of common law marriage there is a great dif- 
ference of opinion as to requisites creating such relationship.'® The confusion 
found in the cases is a result or failure on the part of many courts to properly 
distinguish between the necessary elements of a common law marriage and the 
evidence required to establish the existence of the marriage.’ The courts of 


See 2 Kent’s Commentaries (13th ed. 1884); 1 Bishop, ‘Marriage, Divorce and Separation’’ 18°1 sec. 315; 


1. 
Ind. L.J. v. 18, p. 320. 
2. Proper pT nee ~) by consent were rendered illegal in England by the Marriage Act of 1753. 
3. Keezer, ‘“‘Marriage and Divorce,”’ sec 28, n. 42; but see Madden, “Persons and Dom. Rel” (1931) pp. 50-51. 

4. Madden, ‘‘Persons and Dom Rel.” (1931) p. 50, n. 30. 

5. Ibid., n. 31. 

6. Ibid., n. 33. 

7. Ibid., p. 51, n. 35. 

8. Ibid., n. 36. 
9. States in which common law marriage authorized: Alabama, Colorado, Florida, Georgia, Idaho, Indiana, 
lows, aaa Michigan, Mississippi, Montana, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, South 
ota and Texas. 

10. Majority require present assent plus cohabitation. It would appear that only Colorado and Indiana will hold 
present mutual assent alone will create a valid common law marriage. On the other hand it appears that Montana, 
Ohio, Pennsylvania, Rhode Island, South Dakota and Texas require present mutual assent and various combinations 
of cohabitation and holding out to the public as man and wife. See, Keezer, “Mar. & Div.” sec. 20, 3d ed. 

ll. Yale, L. J., v. 55, p. 741, (1922) Koegel, “Common Law Marriage.” 
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some of the states which recognize common law marriage require varying com- 
binations of “essential elements” to establish the marriage. They fail to rec- 
ognize that the consensual contract to presently assume the marriage relation is 
the only essential element, and require cohabitation, or both cohabitation and 
a holding out to the public as man and wife, in addition to the contract, whereas 
cohabitation or a holding out to the public are not elements of the relation at 
all, but are evidence that the relation exists. However, the present weight of 
American authority would seem to require cohabitation in addition to verba de 


Though confusion reigns as to marriage per verba de praesenti the courts uni- 
formly hold that marriage per verba de futuro cum copula, where there is a pres- 
ent promise of future marriage with subsequent cohabitation or carnal inter- 
course, will not be recognized as constituting marriage. This is true in America 
even though such an arrangement was sufficient to constitute a valid common 
law marriage in England prior to Lord Hardwicke’s Act.’? This rule is illustrated 
in Kansas in Pitney v. Pitney'* where the parties had cohabitated together for 
over eighteen years and had held themselves out at times as man and wife. The 
testimony showed, however, that the parties cohabitated together upon the 
promise to marry in the future and the court said, “It is well settled in Kansas, 
a mutual present consent to the marriage is regarded as being essential to the 
establishment of such marriage.” 


THE KANSAS CASES 


Kansas has long recognized the validity of common law marriage. The 
first Kansas case involving the question of common law marriage is State v. 
Hughes.’’ There it was held that it was not necessary for the state, in a bigamy 
prosecution, to show that the first marriage was actually celebrated in the 
presence of a clergyman or magistrate, but that, “Acts and declarations of the 
parties, coupled with cohabitation are competent evidence to go to the jury in 
proof of marriage.” It is also pointed out in this case that the essential element 
of a common law marriage is that of mutual present assent. 


State v. Walker! was the next case before the court and here the court said, 
“mutual present assent to immediate marriage by persons capable of assuming 
that relation, is sufficient to validate marriage without any formal solemniza- 
tion.” 


In Matney v. Linn’’ the court again stated that a mutual present assent of 
the parties to immediate marriage was the essential element of a common law 
marriage. Also in Cain v. Cain'® evidence of an agreement to assume the mar- 
riage relationship at once was held sufficient to establish a common law mar- 
riage. 

12. Keezer, Marriage & Divorce,” sec. 20, p. 34. 

13. Marriage continued to be an ecclesiastical matter until after 1753 when Lord Hardwicke’s Act required 
solemnization in facie i ager and hme ps any ecclesiastical court from compelling a celebration of any contract 
of marriage or the s f a contract to marry. 


14. 151 Kan. ef, 101P24 93 933, (1940 . 
15. 3 . 626, 12 , (18 ; In accord, Tyner v. Schoonover, 79 Kan. 573, 100 P. 478. 


J " 189) 
8. 160 Kan. 672, 165 P. 2d 221, (1945); Accord, Jacoby v. Jacoby, 132 K. 77, 294 P. 857. 
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In Shorten v. Judd’? it was held, “where there are no impediments existing 
a present consent between the parties then to take each other as husband and 
wife followed by cohabitation is sufficient to constitute a valid marriage.” Here 
the utmost secrecy accompanied the arrangement, (1) no publicity of the mar- 
riage in the community, (2) no telling of the marriage to relatives, (3) the par- 
ties never introduced or spoke of one another as husband and wife, (4) the 
plaintiff, the alleged wife, never used her alleged husband’s name. In spite of 
these facts the court held there was a valid marriage, saying, “none of these 
things is conclusive against the claim of marriage and we recognize the fact that 
the trial court had a much better chance to.determine the force of these circum- 
stances and the truth of the statement of witnesses than we have.” 


In the most recent case before the court, Freeman v. Collins,”° the court stated 
the requisites of a valid common law marriage as being, capacity to marry, a 
present marriage agreement, and a holding out of each other to the public as 
husband and wife. In another fairly recent case, Butler v. Butler?’ it is said, 
“Our own decisions take it for granted that some measure of publicity is a dis- 
tinguishing feature if not an essential attribute of a common law marriage.” 


A review of these cases indicates how easy it is to lose sight of the distinction 
between the elements necessary to constitute a common law marriage and the 
types of evidence that may have relevance upon whether such a marriage did 
or did not exist. In the Hughes, Walker, Linn, and Cain cases the court correctly 
states that mutual present assent of the parties to immediate marriage is the 
essential element of a common law marriage. It is also correctly stated in these 
cases that cohabitation and a holding out to the public as man and wife is evi- 
dence to be considered in proving the existence of common law marriage. In 
the Judd case, the elements necessary to create an informal marriage are listed 
as present mutual assent and cohabitation. So here the court treats cohabitation 
not as an element of proof of the marriage but as an essential element in the 
creation of the marriage. This cannot be reconciled with the previous cases. 
Going a step further, the court in the Butler and Collins cases requires present 
mutual assent and a holding out to the public as man and wife as essential ele- 
ments of a common law marriage. It is noted that in these cases, a holding out 
to the public, which had heretofore been considered as an element of proof of 
the marriage is treated as an element essential in creation of the marriage. 


It is evident then, that our court, in upholding common law marriages, has 
required various combinations of essential elements to establish the marriage 
and has not always made an attempt to distinguish between the contractual 
elements necessary to create the relationship and the evidence tending to prove 
it. We must remember, however, that often disputes over the validity or in- 
validity of common law marriages arise after the death of one or both parties, 
and hence direct evidence of the agreement may be lacking, or testimony to an 
unwitnessed agreement may be offered by an interested party. Therefore, evi- 
dence of cohabitation, of holding out as husband and wife, and of general repute 
among the neighbors is often pertinent to establish the true existence and nature 


19. 60 Kan. 73, 55P. 286, 9, sn 539, (1899). 
- 171 Kan. 231 P.2d 261, 
. 130 Kan. 186, 285 P. 627, (1930). 
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of the agreement, and a distinction between elements of proof and elements of 
the creation of the marriage contract becomes purely academic. 


AGREEMENT REQUIRED OF THE PARTIES 


It is manifest that to sustain a common law marriage in Kansas there must 
be a present agreement to immediate marriage. That there is no conflict on 
this point, assuming of course the parties have capacity to marry, is evident in 
numerous Kansas cases. It is well to note, however, that such an agreement 
need not be express, that is, per verba de praesenti. Illustrative of this are the 
cases of Renfrow v. Renfrow”? and Schuchart v. Schuchart?? wherein the court 
clearly states that an express agreement between the parties to take and live with 
each other as husband and wife is not necessary, and further, that the agreement 
to do so will be zmplied from the acts and conduct in mutually recognizing and 
holding each other out as bound together in the matrimonial state, and proof 
of such acts and conduct will be sufficient to prove the agreement itself. This 
would appear to be the general rule for the law looks to the intention of the 
parties to form the relationship rather than to the use of words which may or 
may not have been meant to be final.?4 


RELATIONSHIP OF PARTIES AFTER REMOVAL OF DISABILITY 
In Matney v. Linn”? the parties were divorced and two years thereafter again 


agreed to live together. In order to effectuate this the parties appeared in court 
and asked the court to vacate the divorce decree, which was done. The court 
held, though the order vacating the decree was ineffectual, having been ren- 
dered too long after the original divorce decree was rendered, a valid common 
law marriage resulted because it appeared that there was at the time the decree 
was vacated a mutual present assent of the parties to immediate marriage which 
was followed by cohabitation as husband and wife. In another case”® where the 
parties were formally married while the woman was under disability because a 
decree of divorce previously granted had not become final, it was held that a 
valid common law marriage existed notwithstanding the fact that the attempted 
ceremonial marriage was a nullity. Here, after the disability was removed, the 
parties agreed mutually to immediate marriage and thereafter continued to live 
together as husband and wife without the performance of another ceremony. 


In Freeman v. Fowler?’ a woman claimed compensation as the deceased's 
widow. She was divorced from a former husband on March 22, 1929, and on 
April 5, 1929, she married the deceased. Here again the attempted marriage 
to the deceased was void because the previous divorce decree had not become 
final, but the court held that since the parties continued to live together after 
the disability was removed a valid common law marriage resulted and recovery 
as deceased’s widow was allowed. The same result was had in Haywood v. 
Nichols”® where the court said, “Persistence of the matrimonial relation after 


. 60 Kan. 277, 56 P. 534, (1899). 

- 61 Kan. 597, 60 P. 311, (1900). 

. Keezer, “Mar. & Div. * sec. 23, p. 24. 

- 59 Kan. 613, 54 P. 666, (1899 ). 

. Schuchart v. Schuchart, 61 Kan. 597, 60 P. 311, (1900). 
- 135 _ 378, 11 P. 2d 276, (1932). 

. 99 Kan. 138, 160 P. 982, (1916). 
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the asserted disability of one of the parties is removed, made them husband and 
wife under the common law.” In a somewhat unusual case, Renfrow v. Ren- 
frow,”? where the impediment was removed by the adoption of the Thirteenth 
Amendment to the United States Constitution, the court held that a valid com- 
mon law marriage resulted. 


If the cohabitation was matrimonial in its inception on the part of both par- 
ties, courts have uniformly held that its continuance after the removal of the 
impediment is sufficient, without further proof of a new express exchange of 
consent, to warrant a finding of marriage after the removal of the impediment.*° 
The same is generally true where only one of the parties knew of the impedi- 
ment and the other was innocent, but if the cohabitation was originally mere- 
tricious on the part of both parties, courts will generally hold that no marriage 
results after the removal of the impediment, unless the parties learn of the re- 
moval and continue to cohabit matrimonially.? 


PRESUMPTIONS OF VALIDITY 


Closely related to the problem of the status of the parties after the removal 
of an impediment is that of presumptions of validity of the marriage. 

It is one of the strongest presumptions of law, grounded in public policy, that 
marriage once being shown is presumed to be legal and valid. That this is true 
in Kansas is illustrated in Schuchart v. Schuchart.*? There the relationship of 


the deceased and the plaintiff was attacked as being meretricious in the first 
instance and hence meretricious after the statutory disability had been removed. 
The court said, “If they had entered into a mere meretricious relation, with an 
agreement that the illicit cohabitation should be abandoned at the will of either, 
there would be room for a presumption that the illicit relationship continued 
after the removal of the disability. It is the policy of the law, however, to uphold 
marriage contracts, and to sustain marriage, when the parties in good faith in- 
tend to assume the marriage relation and thereafter live together as husband 
and wife. As has been said the law presumes morality and not immorality, mar- 
riage and not concubinage, legitimacy and not bastardy.” 


A second presumption is that the parties to the first marriage have been 
divorced if such a presumption is necessary to sustain the validity of the second. 


In Shepard v. Carter®’ it appeared that the husband and wife never lived to- 
gether after a ceremonial marriage. The husband thereafter stated that he had 
obtained a divorce and the wife relying on this statement married another and 
children were born of the second marriage. Later the husband remarried and 
upon his death the first wife asserted a right in his property. The court held that 
under the facts “it will be presumed the first marriage was dissolved by divorce” 
and that when she claimed to inherit the land as the surviving widow of the 
intestate “it devolved on her to prove that no divorce had been granted.” It 
seems here then that the presumption of the continuance of the first marriage 


29. 60 Kan. 277, 56 P. 534, (1899). 
Dom. Rel.” p. 66, n. 19. 
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33. 86 Kan. 125, S19 P 353, (1912). 
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is not equal in probative force with the presumption of legality of a subsequent 
marriage, and that the latter presumption displaces the first. 


The same rule is stated and followed in Kinney v. Woodmen of The World.*4 
The case involves an action by a woman twice married to recover on a benefit 
security certificate issued to her first husband by a common law marriage. It 
was held that the presumption that her present marriage was legal included, 
if necessary, the fact of dissolution of her common law marriage by divorce 
granted to her first husband. The court in this regard said that the law would 
not permit the plaintiff to breach her relations with her present husband, and 
to bastardize her children. The court added, “The presumption of divorce can- 
not be overcome except by proof so cogent as to compel conviction.” 


An even stronger case, it appears to the writer, is Haywood v. Nichols.®* It 
was there held, the presumption that a woman was divorced from a former hus- 
band before contracting second marriage was not overcome by proof, that, in 
the county in which the first husband was shown to have lived at one time and 
to have died there nineteen years afterward, and from which the wife was re- 
moved, the only divorce action appearing on the records, to have been brought 
by the husband was dismissed, where there was no proof that he had continued 
to reside in such county in the meantime. The court here added, “Presumptions 
in favor of the validity of the second marriage have been described as the strong- 
est presumptions in law.” 


In a more recent case, Titus v. Titus*® in an action between the alleged 
widows of the decedent to secure his property, it was held that the law would 
presume in favor of the second wife of the decedent, who married him in good 
faith and lived with him for thirty-five years, helping him to accumulate the 
property in question and that such marriage was valid. 


SHOULD KANSAS ABOLISH COMMON LAW MARRIAGE? 


In the eighteen states in which common law marriages are authorized, such 
marriages are seldom resorted to because of public disfavor. Moreover in each 
of these states there exist laws requiring various steps to be taken by couples in- 
tending to marry, which are inconsistent with common law marriage. Although 
the courts in these eighteen states have construed the statutes in regard to cere- 
monial marriages as directory only, they are usually observed by couples intend- 
ing to marry. 

The law in Kansas*’ provides that punishment may be inflicted for unlawful 
cohabitation by persons without being married. The court construed the words, 

“without being married” in State v. Walker*® to refer to those who assume the 
marriage relation contrary to the manner prescribed by the Legislature. The 
same case holds that though the statute applies to common law marriage, it is 
directory only, and will not render the marriage null and void. In a more recent 
case, Smith v. Smith,®? the court reaffirms their position in holding, “Common 


- OK Kan. 323, 203 P. 723, (1922). 
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law marriages are recognized in this state, even though the circumstances are such 
as to authorize the prosecution of the parties.” 


An eminent authority, Vernier,*° has suggested the total abolition of com- 
mon law marriage. He writes, “It is quite plain that the state of both statutory 
and case law upon the subject of common law marriage is exceedingly unsatis- 
factory. There is too much confusion, conflict, and uncertainty. Considering the 
importance of the marriage relationship, it would seem that no state should 
fail to take a clear cut position upon the question of the validity or invalidity of 
common law marriages.” In neighboring Nebraska, in a case arising before the 
abolition of common law marriage, the court said, “It tends to weaken the public 
estimate of the sanctity of the marriage relation. It places God-ordained matri- 
mony and mere meretricious cohabitation too nearly on a level with each other.*' 
Keezer, another recognized authority on domestic relations,*? puts it this way, 
“The clerk’s office is available to all and none are beyond the sound of church 
bells.” Finally the Supreme Court of Oregon in holding such marriages invalid, 
argues:*? “It places a premium upon illicit cohabitation and offers encourage- 
ment to the harlot and adventuress.” 


No one argues but that at one time common law marriage was without its 
proper place in early day American civilization. American recognition of the 
common law marriage grew out of difficulties of securing the service of min- 
isters or magistrates in our pioneer communities. Those who favor continued 
recognition of the status base their position upon the desire to protect children 
from the curse of illegitimacy and the argument that the fairer sex should be 
protected from our present day philanderers. The first problem, that of ille- 
gitimacy, has been met in West Virginia by statute, which declares children born 
of a common law marriage legitimate, while at the same time rendering the 
marriage invalid.“ The answer to the second proposition is simply that mar- 
riage in accordance with the manner prescribed by the Legislatures of the various 
states offers the ultimate protection to unsuspecting females. Moreover, if a 
woman intends to form a union for life, she can have no reasonable excuse for 
concealing the fact from the rest of the world, if her intentions are bona fide. 
The pioneer conditions which fostered the growth of common law marriage in 
the United States and its Territories have disappeared with the possible exception 
of Alaska. It is interesting to note that in Alaska common law marriages are not 
valid. 


It seems obvious that all the aforementioned criticisms of common law mar- 
riage apply with equal force to continued recognition thereof in Kansas. In 
addition, recognition in Kansas makes a mockery of the marriage reform laws*® 
enacted in 1947, which require in part, premarital tests and examinations to de- 
termine the presence of syphilis and feeble-mindedness, a 3 day waiting period, 
and minimum age requirements. These statutes if construed as directory, will 


allow parties desiring to marry and being unable to comply with the Acts of 
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1947, to create a valid common law marriage, thus defeating the purpose of the 
statutes. Such parties would be subject only to the penalties prescribed for un- 
lawful cohabitation,*’ if the state should ever question their relation. An indica- 
tion that Kansas will someday join the ranks of the majority was the introduc- 
tion of a bill during the 1951 session of the Legislature*® which provided for 
the abolition of common law marriages hereafter. The bill did not pass, nor was 
this the first time that such bills have been introduced. The writer feels that 
such proposed legislative action indicates progressive, modern day thinking 
which cannot long be denied. Those having a different view are referred to an 
older authority*? who in 1891 strenuously maintained the validity of a common 
law marriage, not even shrinking from the fact that it might be called concu- 
binage. 
47. G. S. 1949, 23-118. 

48. House Bill ‘No. 317. 

49. Bishop, ‘Marriage, Divorce and Separation,” sec. 396. 





CASE NOTE 


HUSBAND AND WIFE—RECOVERY BY WIFE FOR LOSS OF 
CONSORTIUM DUE TO NEGLIGENT INJURY TO HUSBAND 


A and B were husband and wife. A (the husband) was negligently injured while 
riding as a passenger on the Long Island Railroad. A and B brought actions against the 
defendant as successor trustee of the Railroad Company. A brought his action for per- 
sonal injuries sustained and B brought her action for loss of consortium alleging that 
due to A’s injury she had suffered loss of services of A and had been deprived of A’s 
affection, society and companionship. On defendant's motion to dismiss the complaint 
it was held, that the wife was entitled to maintain an action for loss of consortium due 
to personal injuries suffered by the husband resulting from the negligence of the Rail- 
road. Motion denied. Passalacqua et ux. v. Draper et al., 1951, 104 N.Y‘S. 2d 973. 


Of the many decisions in which the courts have considered this question it has been 
universally held, with the exception of the above case and the two subsequently cited, 
that the wife has no cause of action for loss of consortium due to the negligent injury 
of her husband. Cravens v. Louisville & N. R. Co., 1922, 195 Ky. 257, 242 S.W. 628; 
Sobolewski v. German, 1924, 2 W.W. Harr. 540, 32 Del. 540, 127 A. 49; Bernhardt v. 
Perry, 1919, 276 Mo. 612, 208 S.W. 462, 13 A.L.R. 1320; Nash v. Mobile & O. R. Co., 
1928, 149 Miss. 823, 116 So. 100, 59 A.L.R. 676; Gambino v. Mfgrs’ Coal & Coke Co., 
1913, 175 Mo. App. 653, 158 S.W. 77; Howard v. Verdigris Val. Elec. Co-op., 1949, 201 
Ok. 504, 207 P. 2d 784. One case in which the action was allowed, Hipp v. E. I. Dupont 
de Nemours & Co., 1921, 182 N.C. 9, 108 S.E. 318, 18 A.L.R. 873, was later effectively 
overruled. Hinnant v. Tide Water Power Co., 1925, 189 N.C. 120, 126 S.E. 307, 37 
ALR. 889. In another, although the court was evenly divided on the question, the case 
turned on another point. McDade v. West, 1949, 80 Ga. App. 481, 56 S.E. 2d 299. Only 
one other case has held that the wife has a valid cause of action. Hitaffer v. Argonne Co., 
Inc., 1950, D.C. Cir., 183 F. 2d 811, certiorari denied on October 16, 1950, 340 U.S. 852, 
71S. Ct. 80. 


Courts have denied the wife recovery on various grounds: That the injury to the wife 
is too remote and inconsequential. Feneff v. N. Y. Cent. & H. R. R. Co., 1909, 203 Mass. 
278, 89 N.E. 436, 24 LR.A., NS., 1024, 133 Am. St. Rep. 291; Gambino v. Mfgrs’ Coal 
& Coke Co., supra. But the husband has been allowed to recover under similar circum- 
stances. Lansburgh & Bro. v. Clark, 1942, 75 U.S. App. D.C. 339, 127 F. 2d 331; Blan- 
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ford v. St. Louis Public Service Co., 1947, (Mo. App.), 199 S.W. 2d 887; Milde v. Leigh, 
1947, 75 N.D. 418, 28 N.W. 2d 530, 173 A.L.R. 738. That the husband’s action is based 
on loss of services and since the wife, unlike the husband, was never entitled at common 
law to the services of the husband, any recovery by her in addition to the husband’s 
would be a double recovery for the same injury. Bernhardt v. Perry, supra; Giggey v. 
Gallagher Transp. Co., 1937, 101 Colo. 258, 72 P. 2d. 1100. But loss of services is not 
the gist of the husband’s action. Guevin v. Manchester St. Ry., 1916, 78 N.H. 289, 99 
A. 298, L.R.A. 1917C, 410; See also Lippman, The Breakdown of Consortium, 30 Col. 
L. Rev. 651. That the wife’s interest in the marital relation is not a right of property 
or derived from contract and lies in an area into which the law will not enter except of 
necessity. Brown v. Kistleman, 1912, 17 Ind. 692, 98 N.E. 631, 40 L.R.A, NS., 963; 
Goldman v. Cohen, 1900, 30 Misc. Rep. 336, 63 N.Y.S. 459. But the wife has been 
allowed to recover where the invasion to her consortium has been intentional. Flander- 
meyer v. Cooper, 1912, 85 Ohio St. 327, 98 N.E. 12, 40 LR.A., NS., 360, Ann. Cases, 
1913A, 983; Moberg v. Scott, 1917, 38 S.D. 422, 161 N.W. 998, L.R.A. 1917D, 732. 
That the common law recognized no cause of action for the sentimental elements of 
consortium and the Married Women’s Acts have given her no new cause of action. 
Feneff v. N. Y. Cent. & H. R. R. Co., supra; Stout v. Kansas City Term. Ry. Co., 1913, 
172 Mo. App. 113, 157 S.W. 1019 But see Sellick v City of Janesville, 1899, 104 Wis. 
570, 80 N.W. 944, 47 LR.A. 691, 76 Am. St. Rep. 892; Also Guevin v. Manchester St. 
Ry., supra. That since the passage of the Married Women’s Acts the right exists in 
neither husband or wife. Marri v. Stamford St. R. Co., 1911, 84 Conn. 9, 78 A. 582, 33 
LR.A., N.S., 1042, Ann. Cases, 1912B, 1120; Bolger v. Boston Elevated R. R. Co., 1910, 
205 Mass. 420, 91 N.E. 389. But see 27 Am. Jur., Section 502, Page 101; Also annotation 
in 21 A.LR., Page 1523. 


In Kansas there are no decided cases determining the wife’s right to recover for negli- 
gent injury to the husband. In the case of negligent injury to the wife, the wife by 


statute, (G.S. 1949, 23-205) is vested with the right to recover for her husband’s loss 
as well as her own in order to prevent multiplicity of suits. Foster v. Kopp, 1940, 151 
Kan. 650, 100 P. 2d 660; White v. Toombs, 1947, 162 Kan. 585, 178 P. 2d 206. 


The court in the instant case points out that the medieval concepts of the marriage re- 
lation on which the other cases have relied no longer exist. That the huband and wife 
have equal rights in the marriage relation and should receive equal protection. The 
theory of the court can best be stated from its quotation from Hitaffer v. Argonne Co. 
Inc., supra, in which that court said, “it appears to us that logic, reason, and right are in 
favor of the position we are now taking. The medieval concepts of the marriage rela- 
tion to which other jurisdictions have reverted in order to reach the results which have 
been handed to us as evidence of the law have long since ceased to have any meaning. 
It can hardly be said that a wife has less of an interest in the marriage relation than does 
the husband or in these modern times that a husband renders services of such a different 
character to the family and household that they must be measured by a standard of such 
uncertainty that the law cannot estimate any loss thereof. The husband owes the same 
degree of love, affection, felicity, etc. to the wife as she to him. He also owes the material 
services of support, but above and beyond that he renders other services as his mate's 
helper in her duties as advisor and counselor, etc. Under such circumstances it would 
be a judicial fiat for us to say that a wife may not have an action for loss of consortium 
due to negligence.” See also Prosser on Torts, 1941, Section 102, Page 948. 


It would seem that the instant case is another step in the right direction especially for 
those jurisdictions where the courts recognize the right of the husband to recover for 
loss of consortium due to negligent injury of the wife. The ancient maxim that states, 
“where the reason of the law fails the law ceases to operate,” would seem to have valid 
application in this instance. 

JOHN P. QUINLIN. 
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BOOK NOTICE 


THE FEDERAL WAGE AND HOUR LAW, by Charles H. Livengood, Jr., of 
the New York and North Carolina Bars and Professor of Law at Duke Uni- 
versity. Published by the Committee on Continuing Legal Education of the 
American Law Institute collaborating with the American Bar Association, 133 
South 36th Street, Philadelphia 4, Pennsylvania. 1951, $2.00. Pages 196. 


This book deals with what has often been described as the most litigated statute enacted 
in recent years—the Fair Labor Standards Act. The problems which it discusses are 
likely to be encountered by any lawyer engaged in general practice, and it is for him that 
the book is primarily designed. However, as the first book of its kind—a one-volume 
treatment, compact but comprehensive, of both basic principles and the more important 
technical rules in this area of law—it should be useful as a working manual for the labor 
specialist as well. 

Here are readily accessible, easily understandable answers to the questions which most 
frequently arise under the Federal Law relating to wages, hours and child labor. In this 
respect, the book adopts the approach of providing concise, practical discussions of 
currently significant fields of practice. 

In keeping with the author's purpose of providing a handy tool for the practitioner, 
the book is not cluttered by any attempt at encyclopedic documentation, but cites a care- 
fully screened selection of the more important decisions, regulations and administrative 
interpretations. Further research is facilitated by extensive cross-references to the legis- 
lative history of the Act, useful articles in the professional journals, and collections of 
cases in the standard labor law services and other reference sources. 


In the opening chapter, the reader is given a concise overall summary of the provisions 
of the Act, as modified by the Portal-to-Portal Act of 1947 and the Fair Labor Standards 
Amendments of 1949, and its interrelationships with other labor laws which may have 
to be considered in any given situation. Further orientation is provided by a chapter 
describing the machinery for administration and enforcement, which throws valuable 
light on the course to be chosen and the events to be anticipated when a client appears 
with a wage-hour problem. 

With this background, an analysis of the basic coverage of the Act, and of the express 
exemptions for which it provides is then undertaken. Many of the complex questions 
which constantly arise in this connection are answered with specific illustrations, and 
the solution of novel problems of coverage and exemption is simplified by an orderly 
summary, in practical terms, of basic criteria. 

The book then takes up, in sufficient detail to provide concrete answers to most 
questions, the operational provisions of the Act—the minimum-wage, overtime-com- 
pensation, child-labor, and record-keeping requirements. Emphasis is placed throughout 
upon problems as to how the statutory standards can be met without undue disturbance 
of existing or desired employment practices. Particularly enlightening to many lawyers 
will be the clear-cut examples of methods of computing overtime payable to emplayees 
not employed on a straight hourly basis, as in the case of salaried workers, pieceworkers, 
and those who receive compensation under bonus or profit-sharing plans. Equally val- 
uable is the discussion of the problems relating to the determination of compensable 
working time. Succinct answers are provided for such troublesome questions as the ex- 
tent to which an employee must be paid for time spent on call, in training, traveling, 
waiting for work, or engaging in activities outside the regular workday. 

While the entire book devotes special attention to questions of practice and procedure, 
the final chapter gives further consideration to some recurrent questions on this aspect 
of the law. Its notes on such matters as a pleading and proof, motion practice and the 
allowance of attorneys’ fees will indicate how a number of costly mistakes can be avoided. 
This “how-to-do-it” approach is what makes the book a particularly desirable addition 
to the general practitioner's library. 
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Musings 


As one looks out this snowy morning, watch- 
ing the cars jamming thru traffic on ice covered 
streets, the change of seasons becomes very evi- 
dent. The old has gone and a winter is just 
ahead. As we are, so are the boys in Korea, in 
that forlorn, mistaken adventure in police work 
for the preservation of liberty and democracy, 
slushing thru snow and cold to where nobody 
knows. Was ever life so uncertain, so seemingly 
fruitless and forbidding! But things must change 


with time. 
Ww 

The Times 

Was Lowell right when he wrote these lines: 
New times demand new measures and new men; 
The world advances, and in time outgrows 
The laws that in our fathers’ days were best; 
And doubtless, after us, some purer scheme 


Will be shaped out by wiser men than we, 
Made wiser by the steady growth of truth. 


Wilson has gone with his dream of world 
peace and unity. The League of Nations, the 
world court, Carnegies peace palace and all have 
brought only hope, the boys the world over are 
dying again, our future hopes are turning into 
restless and barren dreams and yet our only 
chance seems to be to hope and dream on in our 
futility. Can a Churchill in the ebbing days of 
his life restore an England to a goodly portion 
of its strength and power? Is America wise 
enough to choose leaders who cannot only sense 
our peril but lift us above it? Who knows? 


w 


Much has been said about the jury system. 
Nothing has been done about it, perhaps for the 
reason that not much improvement can be made. 
The very foundation for the system is a calling 
of men and women from all walks of life, that 
the litigant may have a cross-section verdict by 
his peers-equals. To select a certain class of 
jurymen is to take the foundation from under 
the system. Many lawyers felt and some still 
feel, that calling women as jurors would under- 
mine the jury's effectiveness but experience and 
trial proves this to be not true. Women probably 
have made more attentive, more conscientious 


Our Juries 


jurors than some men for the very reason that 
they felt that they too were on trial. 


Ww 
Jury Service 


Recently the writer’s name was drawn from 
the jury wheel, first time in 45 years of tax pay- 
ing. Since I had so often admonished those ask- 
ing to be excused that all good citizens should 
welcome an opportunity for service on juries, it 
seemed only fair that all rights of evasion should 
be waived. They were and this juror reported. 
Not only that but contrary to all expectations 
was accepted on the very first jury called. Prob- 
ably counsel on one side was pleased with results 
and on the other side not happy. But that is 
what should happen in all cases, whether trial 
by jury or judge. 


Looking In 


Now, as you know, what happens in a jury 
room cannot be revealed. However, matters were 
very much as expected. Jurors are human beings 
just like the rest of us. Some are very quick to 
see what is under the chips. It is pretty hard to 
fool 12 men and women, good and true. Every 
jury is very likely to have two or three who are 
leaders in private life and they just naturally 
step into leadership when on a jury. Some jurors 
have analistic minds, some are determined in 
their opinions, others are open to discussion and 
reason and desirous of accomplishing the objec- 
tive of a trial, namely a true verdict even tho all 
may not get entirely what they want. Some are 
not quick to weigh testimony as to value or 
truth; others jump to hasty conclusions but often 
are ready to hear the opinions of others and re- 
view the facts or law upon which they base their 
decisions. It is apparent in most every case that, 
unless there is unanimity when jurors first enter 
the jury room for deliberations, in order to ar- 
rive at a verdict some must alter their conclu- 
sions. Otherwise there would be few verdicts. 
This does not mean like one case we had years 
ago when one juror stayed put so long that fi- 
nally all the other eleven changed and brought 
in a verdict in accord with that one juror. That 
is not good jury work. It is not likely that all 
eleven are wrong even tho we may say that the 
minority is usually right. Most jurors really 
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want to serve when called and want to do their 
best. They may joke, but when decision time 
comes they are realistic. They are giving their 

time, often sacrificing and they would rather 
work than idle their time in the jury room. Of 
course there are exceptions. And don’t let coun- 
sel get the idea that he very often fools an un- 
prejudiced juror. 


Changes 


Perhaps you ask right away, “From your ex- 
perience what would you suggest in the way of 
changes?” Well that is a hard question from 
the slight experience had. But if allowed to 
consider with jury experience, the many years 
on the bench, a few might be suggested. This 
is merely a suggestion and perhaps might not 
be democratic or in accord with the reasoning 
for jury work. Perhaps the trial judge might 
appoint the foreman, either when the case is 
submitted or upon acceptance of the jurors and 
their taking of the oath. This is said in the 
belief that the judge might be in better position 
to know who would better serve in presiding 
over deliberations and in directing the members 
to consideration of main issues. You know a 
juror, being human, is very likely to inject into 
discussion some personal experience which is in 
no sense relevant and certainly not a part of the 
case. This may lead to much useless discussion, 
even to hard feeling and dissension delaying 
or preventing a verdict. So often a judge is 
moved to call in a jury and tell them that they 
have heard all the evidence and are just as com- 
petent as any to decide the issues. Sometimes 
this makes a jury balky and may even result in 
no verdict. All the jury needed was some one 
who could keep the discussion on the issues. 
Some jurors, while qualified, do not want to 
serve on certain kinds of cases. They do not 
make good jurors. They should be allowed to 
frankly state their position, in private to the 
judge if advisable, and be excused. No unwilling 
juror, I believe, is a good juror regardless of 
how hard he may try. 

w 
An Oddity 


This suggestion came from an unsuspected 
source. Briefly it is that there should be nine 
jurors at large in each civil case and either a dis- 
trict judge or an experienced attorney added as 
the foreman without voting power. This I 
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haven't had time or inclination to think thru. 
Maybe the light will come later. Wonder if 
you would like to take that one for a couple of 
hundred words. There might be a lot of angles 
to it. The one suggesting the plan immediately 
shied away from acknowledging the baby. 


Ww 
What Next? 


Somehow there is a deep seated feeling that 
new methods of procedure in law practice and 
trial, may result from the great and intensified 
change coming over the world. Whether we 
realize it or not, there is something in the air. 
We appear to be gradually but surely losing our 
democratic way. Occasionally there is a receding 
tide but just as surely before long the waves rise 
higher and higher. Will they just as surely wash 
out our solid ground of democracy, as we have 
thought it to be, and bury this institution as the 
waves have washed out and buried Atlantis, as 
we suppose the waters of the Atlantic have done. 
That is as reasonable as the little boy who asked 
his grandfather, “Say grandpop, suppose Dad 
had died and Mom had got killed six months 
before I was born, then what would have hap- 
pened to me.” At least the boy knew something 
would have happened. 


A Juror 


One wants to know why not abolish juries 
and judges both and require all people who 
have civil grievances to arbitrate them. Also 
compel arbitration within 10 days after com- 
plaint, the juror asks. Another wants to know 
why it is necessary to have so many. And why 
not let the judge select them. Another one says 
it takes longer to pick the WRONG jurors than 
to try the cases. Another wants to know why 
the judge don’t just sit there and tell the jury 
what he thinks about the case. Why does he 
wrok so long writing a lot of instructions when 
the jurors won't read them anyway and if they 
do, will not understand most of them. Maybe 
you can answer some of these questions. It isn’t 
always the judge who wants to know what goes 
on. Jurors do too. For instance why do lawyers 
come up and whisper things in the judge’s ears 
that jurors want to know. Or why does the 
judge waste time telling us to forget evidence 
stricken out. Does he think we are dummies? 
There’s just a world of things we do not know. 
Also there will be in ten years from now. 
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Jack Greene attended the Junior Amer- 
ican Bar Meeting in New York about the 
middle of September reporting back to 
the Junior Bar of Sedgwick at a luncheon 


September 26th. 

The Southwest Kansas fall party which 
was held at Hutchinson September 29th 
was quite a success. The Bar had to com- 
pete with football and a wonderful golf 
day, not many attended but those who did 
had a good time, all of which Hutchinson 
is noted for. 

Bob Southern has opened a law office 
in Ellinwood, Richard Wahl has opened 
one at Lincoln, and Joe Levy at Coffey- 
ville, these three are the only ones I think 
of at the moment. Good luck and paying 
clients is my wish to these boys. 

The Harper County Bar was host to the 
Tri County Bar Association (This is the 
Judicial District Judge of Clark Wallace 
which consists of Kingman, Harper and 
Barber Counties,) on September 20th. The 
ladies as well as the lawyers attended. 


Dave Enoch has gone into the firm of 
Hiebsch and Zacharias at Wichita. Dave is 
a Colorado grad. 

John Marshall has joined Larry Walker 
in Pittsburg. I hope the name will dis- 
tinguish the present as it did the one his- 
tory records. 

Ted and Helen Romig announce in the 
Legal News the addition of another mem- 


ber to the partnership, Susan Romig, a 
granddaughter of Roscoe Graves of Em- 
poria. 

John Grave is the newest member of 
the Greensburg Bar, he came on this fall. 

Hutchinson boasts of an office court 
built on the plan of a Motel, ranch style 
where each office is a unit. Art Snyder 
has an office in the development and a 
cozy little affair it is, air conditioned and 
everything. Art says business has picked 
up since he moved, both the drive in and 
the ground floor walk in has been a thing 
of gratification to Art, he recommends it 
to all brother lawyers. 

I expected to hear something from “Last 
Shot” Miller of Hiawatha but to date no 
news of any kind has reached me. When 
I saw him last I thought he would make 
the column every issue. 

Ben Vuturo is the new lawyer in Con- 
cordia, he is a native of New York, came 
to Kansas, liked it, and stayed, could be, he 
like many other youngsters in the law 
never got enough money ahead to get out, 
anyhow, he is still here. 

Earle E. Brehmer is with Jay Bennett at 
Norton, the firm will be known as Bennett 
and Brehmer. 

My old friend Cloyd Pugh is opening 
an office in Salina at 127 South 7th, he 
was with the Highway Dept. the last time 
I saw him. Good luck Cloyd. 

Crowther and Johnson of Salina moved 
to the Farmers Union Bldg. about October 
Ist, this is, as I understand it, a ground 
floor location. 

Walter R. Gage, son of Walt Gage of 
Manhattan, who is a lawyer in his own 
right but at the moment is not practicing, 
is in Ed Arn’s office as assistant to Ed 
Chapman. 
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Bill McElhenny is going into the place 
left vacant by Phil Buzick in the Doran, 
Kline, Cosgrove, Jeffrey and Russell of- 
fice at Topeka. Phil went to Texas to 
become a flour mill operator. Bob Brown 
takes Bill McElhenny’s place in the County 
Atty’s office. 

Edwin R. Linquist has opened an office 
at 5915 Mission, this makes another new 
boy to go out on his own in Mission. Dick 
Harris of Lake Forrest also passed the Bar 
recently, he is with Stinson Mag etc. in 
Kansas City, Mo. 

Rodney Stone and Burney Peterson have 
parted company, each is going along with 
individual offices. I think Pete stayed in 
the old location and Rodney has new 
quarters down the street. 

Herb Stubbs and Del Wesley have had 
the urge to build a new building in Ulysses, 
from the news clipping I saw, it is going to 
give the town quite a lift. I am anxious to 
see it. 

Warren Kopke is the last one to break 
out on Great Bend. I saw him recently and 
he informed me he was there to stay on 
top. I know the town will like him. 


Owen Redmond, Jr., opened an office 
in Wichita for the general practice of 
law. I thought I had the Wichita boys 
pretty well spotted but a new one comes 
on each trip. Good luck. 


Aubrey Bradley married an English girl 
while stationed in England during World 
War II. He has been reassigned to Eng- 
land as of now, left Wichita August Ist 
for his new duties in England. 


Erwin Johnston is Art Mellott’s new law 
clerk, Bob Bingham moved over to the of- 
fice of Price Stabilization at Wichita. 


Julian Ralston either gets a new horse 
or a new lawyer each time I see him, Jim 
Miller is his last find. 


Cecil Bloomer of Osborne was still on 
crutches the last time I saw him, the ankle 
was stiff and sore from the fall he had last 
June, although he says it is better than it 
was. 

Ross Beach and Norman Jeter flew up 
into Wyoming antelope hunting. I saw 
the trophy and talked to Ross, Norman 
didn’t have much to say about the trip ex- 
cept that the people of Wyoming were 
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most hospitable and the guides most ac- 
commodating. 

Stew Bloss told me all about the Kiwanis 
Club Convention at Wichita, he went up 
from Winfield as a delegate. Jim Putman 
was elected Governor for the state, this 
carries no little significance and to Jim 
go the honors. 

Shed Janicke of Winfield built me up 
as a bridge player of some repute, after 
several exhibitions I am wondering what 
and how he explained to his friends. P. K. 
Smith at Wichita take notice. 

Charlie Halloran of Ottawa died Oct. 
2nd in Ottawa, he had not been too active 
in the last few years. 

Ray Sloan of Hoxie has a new ground 
floor location. These ground floor offices 
are quite the business, I like them too, 
having reach the ripe old age where climb- 
ing stairs gets old. 

Wayne McCaslin of Stockton was to 
move down stairs to a new office about 
Oct. 1st, another street location. 

Lloyd Vieux has a new ground floor of- 
fice in Atwood, one with all the latest 
office facilities. 

Bob Lewis built a lean-to on the east 
side of Judge Faulconer’s office in At- 
wood and dressed it up to comply with 
modern standards. 

Herb Howland of Atwood was elected 
County Judge the last of January, he likes 
the office. 

Terry Relihan is the father of twin boys 
born the last of June in Colorado where 
Terry and his wife had gone to vacation 
for a week or so. I understand the twins 
enjoyed the Colorado vacation too. 

Norton Frickey is with Bremer and 
Cushenbery of Oberlin as of June Ist this 
year. 

Mickey Anderson has gone into one of 
the Great Bend offices as of about Oct. 1st. 
The office now is Russell, Obee and An- 
derson. 

Roy Cole has gone down home to be- 
come a member of the Anderson County 
Bar, he took over Rod Henry's office, Rod 
has retired temporarily on account of ill 
health. 

The Wyandotte County Bar Association 
committee which functioned without charge 
in the test case, presented Wednesday be- 
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fore the Kansas supreme court, on the state 
urban redevelopment law, reported today 
at a luncheon of the organization at the 
Town House that its duties have been com- 
pleted. T. Forrest Railsback, chairman, 
made the report and then asked Edward M. 
Boddington, president, that the committee 
he discharged. 

The group, named by Boddington, has 
handled all legal phases of the redevelop- 
ment program here following the July 
flood. Others serving with Railsback were 
Thomas H. Finigan, vice chairman, J. E. 
Schroeder, James K. Cubbison and Jerome 
S. Koehler. 

Charles W. Lowder, chairman of the 
state bar convention committee, reported 
on preliminary work for that meeting, to 
be May 23 and 24 of next year at the 
Town House. J. Willard Haynes is in 
charge of reservations for officers and 
guests and for rooms for meetings. Ed- 
ward M. Boddington, Jr., is in charge of 
transportation; Knowlton E. Carson and 
John J. Bukaty are co-chairmen for spe- 
cial entertainment. 

Lowder said plans are being developed 
for a state golf tournament for the lawyers 
the day preceding the opening of the con- 
vention. [Editor's Note: See further in- 
formation on page 153]. 

Ollie Claflin of Kansas City, Kansas, died 
about October 14th. Ollie had quite a 
practice in Kansas City back in the 1920's 
and enjoyed a varied experience. A son, 
Ollie III, is Probate Judge of Wyandotte. 

Sid Hunt writes me from Topeka after 
spending six months in France—says he is 
looking for a place in Kansas to set up an 
office. 

Earl Hatcher is working on a new Kan- 
sas Digest, we expect to publish it about 
March Ist. It will be in several volumes, 
with a Pocket Part upkeep. When it is 
ready for distribution, it will be sent on 
approval to all Kansas lawyers. There will 
be a trade allowance on the old set. Hatcher 
says it will be a very much improved Di- 
gest. 
Ken Pringle is with the Collins, Wil- 
liams, Hughes & Martin firm in Wichita. 
This should have been announced earlier. 

Judge Ross McCormick has had a four 
months’ leave of absence from the Sedg- 
wick District Court. Bill Kandt has been 
serving as Judge Pro Tem. 





Bill Johnston, son of Brose Johnston, 
passed the Bar in September—I don’t 
know, I assume Bill will go back to Man- 
hattan. 

James P. Cashin is associated with Wash 
Brown, Burney Alden, Norman Sortor, Jim 
Hodam and Charlie Burken—I like that 
name Cash-in. It could be a capital asset for 
the boys associated. 

Alvin Kramer and Burney Nordling 
have a new ground floor location in Hugo- 
ton. I know they will appreciate the street 
level office. 

Bob King is in the County Attorney’s 
Office taking the place of Dick Moss who 
resigned to take over the practice of the 
Moss office, while Gale helps the High- 
way Department to function regularly in 
Topeka. O. J. Connell has moved into the 
same building in El Dorado with office 
adjoining the Moss office. 

Bob Briley has been appointed City At- 
torney of Chanute—Joe Balch resigning— 
Les Cable also of Chanute is the present 
acting police judge acting for John Mc- 
Call who is absent from Chanute tem- 
porarily. John left for New York to at- 
tend the National Convention of V.F.W. 

Dave Kester heads the “Crusade for 
Freedom” drive for Greenwood County— 
under direction of Lloyd Jones of Parsons 
who is the District Chairman. 

The Wyandotte County Bar under its 
president, Ed Boddington, has announced 
the Bar will give free legal advice to all 
flood sufferers—from what I hear there is 
considerable free work to be done. 

Art Claussen is the new member of the 
Crane & Martin firm in Topeka. 

Rex Lafferty was appointed County At- 
torney, in the place of Larry McSpadden 
at Fredonia—this some time late in Au- 
gust. 

Simon Roth of Hays opened an office 
recently in the Wassinger Building. He is, 
I think, one of the last additions to be 
associated with the Ellis County gruop. 

Ervin E. Grant has gone back home, to 
associate with his father under the firm 
name of Grant & Grant, El Dorado. 

Jim Riddel served as Probate Judge in 
Wichita while Mack Bryant spent some 
time in the army, during the month of Au- 
gust. John Bryant, Mack’s father, stepped 
out, and married a very lovely little lady— 
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while John is no means a “springer” any 
more, he is by far the youngest man of his 
years I ever saw—Congratulations John, 
may the new family follow in the footsteps 
of the former. 

Charlie Hall of Junction City has joined 
the Boeing staff at Wichita. The firm 
formerly Hall & Harris, Phil Harris is 
carrying on alone in the same location. 

Judge A. S. Foulks, Dean of the West- 
ern Kansas Bar, as far as Bar activities 
are concerned, has retired from the active 
practice. The last time I saw Judge Foulks 
he told me he was about ready to hang up 
the gloves—Judge Foulks has had a rather 
spectacular career. He has been very prom- 
inent in Republican politics as well as very 
successful in his profession. I know West- 
ern Kansas will miss the Judge. 

Bob Freeman has left Colby to join 
forces with Larry Ryan’s O.P.S. at Wichita. 

Herk Morris of Wichita played a major 
part in the N.A.-CC.A. meeting at San 
Francisco early in July. This group of spe- 
cialized lawyers is making great strides 
in the compensation and personal injury 
practice. 

Mrs. Jessie Nye Warren has moved her 
office in Newton, above the Townsend 
Department Store, this after a good many 
years in the old location. 

Fred Carman has joined forces with the 
Raines, Glenn and Cornish firm, in the 
newly redone office over the Capital Loan 
in Topeka. 

Ray Tinder, Charlie Hudson and Ed 
Murray have all moved over to the Or- 
pheum Building. This should prove of 
some advantage, one block nearer the 
Court House. 


HAsH 


233 





Jim Pierson has gotten out on his own 
with an office on the highway in Mission. 
This town of Mission will soon be sup- 
plied with an independent Bar of about 
ten members. 


Homer E. Chandler has moved in with 
George Burton at Parsons. Homer was 
with the V.A. office I think in Wichita 
before going to Parsons. 


Kent Yount of Columbus attended the 
prosecuting attorney's school at North- 
western early in August. Tom Seed, with 
several of his boys from Wichita, was also 
in attendance. 


Johnie Frank of Wichita is one of the 
V.P’s of the National Association of 
County Attorneys. He attended the first 
meeting held in Illinois last August. 


Bob Mason of Bartlesville was elected 
Post Commander of the local post. The 
Tulsa Tribune gave him quite a write up 
—as being something of an honor—I know 
Bob will enjoy the duty. 


Ben Hegler and Lee Meador of Wichita 
have formed a partnership with new of- 
fices in the Orpheum Building at Wichita. 


John Stice and Andy Anderson are mov- 
ing from an office they just recently moved 
into. I understand John Stice is spending 
one day a week at Cheney, Kansas. 


Fort Scott was host to a bunch of South- 
eastern Kansas lawyers October 23rd. 
Judge Hill addressed the group, while Ray 
Letton, Sylvan Bruner, Walter Patterson 
and Doug Hudson all spoke in turn. From 
all I can hear the party was a worthwhile 
affair. 
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Were The Pilgrims Communists? 


During their first two years in America the Pilgrims were 
deluded by their London bosses into trying a system of 
communal living. 


It wasn’t the Russian brand, of course — that hadn’t been 
dreamed of. But there was no private ownership of land. 
No reward for the industrious. 


Everything was everybody’s — and at the same time, no- 
body’s. 


And what happened? Well — the hard working and capable 
were imposed upon by the idle and inefficient. 


There were complaints and counter-complaints, bitterness, 
indolence, and finally open revolt. 


And so, in the third year, it was decided to try another 
system. Each man was assigned his own piece of land and 
allowed to enjoy the fruits of his own labor. 


The bountiful harvest that year was the start of a more 
abundant life for the Pilgrims, based on free enterprise and 
individual initiative. 

Today, when millions of human beings in other countries 
have lost or forsaken these privileges, we at Shepard’s 
salute the Pilgrims for teaching America more than three 
hundred years ago that the other way just won’t work. 


Shepard’s Citations 
Colorado Springs 
Colorado 
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The NON-CANCELLABLE AND 
GUARANTEED RENEWABLE 
DISABILITY INCOME POLICY No. 330 





APPROVED BY YOUR EXECUTIVE COUNCIL FOR 
PRESENTATION EXCLUSIVELY TO MEMBERS OF THE 
BAR ASSOCIATION OF THE STATE OF KANSAS. 





INVESTIGATED, ANALYZED AND RECOMMENDED 
BY THE SPECIAL INSURANCE COMMITTEE 
APPOINTED BY YOUR EXECUTIVE COUNCIL. 





PERMANENT — GUARANTEED — SUPERVISED 








BETTER INCOME PROTECTION INSURANCE .. . 
AT A SUBSTANTIAL SAVINGS BECAUSE OF YOUR 
ASSOCIATION'S SPONSORSHIP. 








Washington National Insurance Co. 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


FE ALLIS nae: we 


Barney L. Aus, President Frank L. Rippie, Manager 




















